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MPEOAOJIEHNE NPABOBOIO HUMMIN3MA B COBPEMEHHOM OBLLIECTBE

AnéwmHa A.A. - cTyaeHTka 1 kypca
CvbMpCKOro YHUBEPCUTETA NOTPEOUTENBCKOI KoonepaLmm, Poccus, HoBocbmpek

HPABCTBEHHO - 'YMAHUCTUYECKUE OCHOBbI MPABOOTHOLLIEHWIA
B TPY/10BOW AEATE/IbHOCTU

AHHOTaums

B pabote npoaHanu3vpoBaHbl CUCTEMbI HOPM TPYZAOBOrO MpaBa, KOTOpble OCHOBAHbI
Ha uaee YesoBEKOMOOMS: OTHOLLIEHWM K TPYASILUEMYCS YENOBEKY, €ro >KW3HM,
300p0BbtO, NPOheccMoHanbHON camMopeani3auuy U AOCTOUHCTBY SIBMSIKOTCS 3HAYMMbIMU
LeHHocTamm ans obwectsa. ogvepKvBaeTcs MOMoXeHWs paboTHMKa B TPyAOBOM
NPaBOOTHOLUEHMN B 3KOHOMUYECKOM, OpPraHuU3alUMOHHOM U COLMaIbHOM KOHTEKCTE.
OTMeyaeTcs, 4YTO  MpWHUMN  CrpaBed/mMBoCTY,  Tpebylowmii  YpaBHOBECUTb
3KOHOMWYECKOe W OpraHM3aLMOHHOE HEpPaBEHCTBO paboTHMKA W MpefocTaBneHne emy
lopyaNYECKUX NpenMylLecTB cTan 6a30BbiM, @ MpUHUMN (OpManibHOrO paBeHCTBa
CTOPOH [I0rOBOpa 3aHsi/1 BTOPOCTENEHHOE NONOXKEHWE.

KnroueBble cnoBa: HPaBCTBEHHO - NYMaHUCTUYECKME OCHOBbI I'IpaBOOTHOLLIeHMI‘/'I B
TPYZ#OBOW  [eSTeNbHOCTM, CUCTeMbl HOPM  TPY[OBOTO MpaBa, Yernosekontobue,
OTHOLIEHMW K  TPyAsLWEeMycs YenoBeKky, npodeccvoHanbHas — camopeanvsauys,
3HauMMble LEeHHOCTU AN OBLLEeCTBa.

MpucTynas K M3y4eHMIO  BOMPOCOB  HPABCTBEHHO—TYMaHUCTUYECKMX — OCHOB
MPaBOOTHOLLEHUIN B TPYZAOBOM AESTENbHOCTU CNeAyeT OTMETUTb, YTO OCOBEHHOCTM
TPYAOBbIX OTHOLLEHMI, ero MeToga M (yHKUMIN B TPYAOBOM MpaBe 06yC/1aBiMBatoTCs
TeM, YTO TPyAOBble OTHOLLEHUSI PErYMPYIOTCS LebiM KOMMIEKCOM COLWAbHbIX HOPM,
KaK MpaBoOBblX, TaK W HENpaBOBbIX. AHafM3 3TOM HayKu W MPaBOMPUMEHUTENBHOMN
NpakTMkn B cdepe TPyAOBOro npasa MOKa3blBaeT, YTO OCHOBHOE 3HauyeHue cpean
HENpaBoBbIX PErysiiTOpoB  OTBOAMTCS  MOPa/lbHbIM ~ HOPMaM M HPABCTBEHHbLIM
npyHUMnaM.  PaznnyHoe  oyHKUMOHANbHOE  HasHaueHWe MOpasibHbIX  HOPM U
HPaBCTBEHHbIX MPUHUMMOB MO3BOMSKOT FOBOPUTH O TOM, YTO OHW HE SBMSIKOTCS
OAMHAKOBLIMU 0bniaaatoLLme crielmUKoN Mo OTHOLLEHWIO K MPaBOBOMY PeryNivpoBaHuIO
TPYAOBbIX OTHOLLIEHWIA.

KoHctuTyumss PO npoBo3rnaliaet  Poccuiickyto  ®epepaumto  couparnbHbIM
rocydapcTBoM, MOMUTMKA  KOTOPOrO  HampaBfeHa Ha  CO3daHWe  YCIIOBUNA,
obecrneumBaloLMX [OCTOVMHYIO XMW3Hb M CBOGOAHOE pasBMTME uerioBeka. B cBoto
oyepenb, KOHCTUTYLIMOHHBIN CMbIC MPUHLMMA COLIMANbHOMO MOCyIapCTBa OPUEHTUPYET
HaC He TOMbKO Ha 3KOHOMUYECKYHO LIenecoobpasHOCTb 3aKOHOMPOEKTOB U MONUTUYECKUE
WHTEPECH], HO M Ha HEOBXOAMMOCTb CO3MaHWsl rapaHTUN peanu3alMn OCHOBHbLIX NMpaB
YersioBeka, B T.4U. B cepe Tpyaa. Beab BaxkHelLeN Npearnochbiikol 1 hyHaaMeHTOM ans
(POpMMPOBaHMS FPaXkKAaHCKOro O6LUeCTBa CYXKMT MpaBOBOE FOCYAAPCTBO, KOTOpoe
obecrneunBaeT npaea 1 cBo60b! IMHHOCTY.

Bonpocbl BAMSIHME MOpasnbHbIX HOPM W HPABCTBEHHbLIX MPUHLMMIOB Ha MpPaBOBOe
PErynmMpoBaHMe OOLLECTBEHHbIX OTHOLLEHWI paccMaTpuBaloTCsl B paboTax  kak
OTEYECTBEHHbIX, TaK 1 3apyBexXHbIX yueHbIX. OTeUYeCTBEHHbIE YYeHbIe M3y4atoT BOMpPOCHI
MOpanv, MOpasibHbIX HOPM ¥ COOTHOLLIEHWIO COLManbHbIX HOPM C ApYrMUK perynstopamu
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B pamMKax pOCCUIACKOro TPpyZAOBOro npaea. B AaHHOM cTaTbe Mbl paccMaTpyBaeM BUSIHUS
MOpa/ibHbIX HOPM M HPABCTBEHHBIX MPUHLMMOB B KOHTEKCTE MPAaBOBbLIX PEryMpoBaHuiA
TPYOOBbIX OTHOLLEHW.

MeTo[0MorMyeckyl0 OCHOBY WCCIIEA0BaHUS COCTaBMstOT ObLLeHayuHble MeTogbl:
aHasnus, CMHTE3, CPaBHEHWE, UCTOPUYECKMIA METOZ, a TakKe CreLMasbHo - opuanyeckue
MeTozbl: hPOpMasbHO - FOPUANYECKUIA U CPABHUTENBHO - NMPaBOBOM.

OnHoW Y3 TEHAEHLMIA Pa3BUTUSI COBPEMEHHOMO TPYZOBOIO MpaBa SIBMSIETCS pasnnuune
TPYZOBOr0 3akoHoAaTeNbCTBa. [py 3TOM WMHTEpEeC Bbi3biBAaET TOT hakT, YTO psiA
TpeboBaHW, MpenbsBASEMbIX K HEKOTOPbIM — KaTteropusM  paboTHUKOB M K
pabotogatento, Mbo obycnoBneHbl MOPanbHO - HPABCTBEHHBIMU TpeboBaHMsaMK, NIM60
caMu SBNISKOTCA MOPasTbHbIMA M HPABCTBEHHBIMM OrpaHnMyeHnsiMK. O MOBbILLEHUN PO
MOpanbHbIX HOPM W  HPABCTBEHHbIX MPUHLMMOB NpY MPaBOBOM pErysiMpoBaHAN
TPYOOBbIX ~ OTHOLIEHWA  CBUAETENbCTBYET — YBE/IMYEHME — YnCia  KOAEKCOB
npochecc1oHanbHOM 3TUKM paboTHUKOB, @ Takke pacluMpeHVe kpyra paboTHMKOB, K
KOTOPbIM ~ MOMYT  MpenbsiBAsiTbC  MOpafbHble M HPAaBCTBEHHble  TpeboBaHMs
npocbecc1oHanbHON 3TUKM B CBSI3N C MPUHSTMEM NPOdEeccMoHanbHbIX CTaHAapToB B
OTHOLUEHMM  OTAEMbHbIX — Npodeccuit  (HO/MKHOCTEN).  YkasaHHble  TpeboBaHus
YCTaHaB/IMBAIOTCA KaK Ha 3aKOHOAATENbHOM YPOBHE, Tak M Ha YPOBHE JIOKasbHbIX
HOPMaTMBHbIX aKTOB, @ TaloKe TPYAOBbIX [JOrOBOPOB.

Ha Haw B3rnsa, MHeHue B. A. BriacoBa O TOM, YTO 3aKOHOAaTesbHas CTpaTervsi B
TPYZOBOM MpaBe AO/MKHA WCXOAUTb M3 MPOUCXOASAWMX B CTpaHe CouManbHO -
3KOHOMMYECKUX U MOMUTUYECKMX MPOLIECCOB BUAMTCS CMpaBed/IMBbIM, MOCKOSbKY Mpu
paccMOTPEHMM  3aKOHOMPOEKTOB B COLManbHOM cdepe 3akoHopaTeslbHasi BnacTb
BbIHYKEHA OpWMEHTMPOBATbCS HE TOMbKO HA  SKOHOMMYECKME — MoKasaTenu,
MOMMTUYECKYIO 0BCTaHOBKY M MPOTUBOPEUMBbIE MHTEPECHI OBLLECTBEHHBIX Py, HO 1 B
Lensx <«AOCTWDKEHWSI OMTMMA/IbHOr0  COrMiacOBaHUSi WMHTEPECOB CTOPOH  TPYAOBbIX
OTHOLLEHMI, MHTEPECOB roCyapCTBa». 3aKOHOAATENb 06513aH MPUHMMATL BO BHUMaHWe
06beKTVBHbIE MOTPeOHOCTU pearnbHOM  AEMCTBUTENBHOCTY, YyTKO pearMpoBaTb Ha
M3MEHEHWS B TOW WM MHOM cchepe 0BLLECTBEHHO - TPYAOBbIX OTHOLLEHUI M YUYUTbIBATb
VX B XOfe NpaBoBOI perniamMeHTaLmm.

HpaBCTBEHHbIE MPUHUMMBI - 3TO OCHOBaHHbIE Ha MPeACTaBneHusX 0 Aobpe 1 3ne u
HEe WUMeloLMe OOBLEKTVBMPOBAHHOMO BbIPAXXEHMSI OCHOBHblE MAeM M oblume Hadana
MpaBOBOMO  PEryMPOBaHMs  OOLLECTBEHHbIX OTHOLUEHWIA B LIENIoM, Mpu3BaHHbIe
obecrneunTb H6anaHC MHTEPECOB BCEX YYACTHUKOB OBLLECTBEHHbIX OTHOLUEHWI.

MoparbHble HOPMbl - 3TO OCHOBaHHbIE Ha HPaABCTBEHHbIX MPUHLMMAX KOHKPETHbIe
MpaBWia MOBEAEHWS! YYACTHUKOB OBLLECTBEHHBIX OTHOLIEHWI, KOTOpble [OMKHbI
YYnTbIBATLCA MPU MPABOBOM PErysMpoBaHWM OnpeaeneHHon cdhepbl OBLLIECTBEHHBIX
OTHOLLIEHMIA; MPWU 3TOM AaHHble MpaBuia Mpu3BaHbl 06ecrevnTb MpaBa U MHTEpECh
OTAENBHOrO YesioBeka.

HpaBCTBEHHOCTb, KOTOpasi BbICTYMaeT 06beaMHEHHOM Cdhepoit ans HOPMATUBHO -
PErynsTMBHbIX CUCTEM, BbIMOJHSIET MO OTHOLLEHUIO K NMPaBy [1BE OCHOBHbIE (PYHKLMN.

Bo - rigpBbix, HPaBCTBEHHbIE LIEHHOCTW MPSIMO MM KOCBEHHO OKa3blBalOT BAWSIHUE Ha
coaepXaHue NpaBoBOrO pPerynMpoBaHust.

Bo - BTOpKIX, HPABCTBEHHOCTb KakK COBOKYMHOCTb BCEX AEMCTBYHOLUMX B 0OOLLECTBE
HpaBOB, MpaBW/, ObblYaeB, TPaaMLMIA SBNSETCS CBOEOOPAsHLIM 3TafloHOM, KpUTEpUEM
OLIEHKM NPaBOBbIX HOPM.
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lMocTpoeHne cncTeMbl HOPM TPYZAOBOrO MpaBa OCHOBAHO Ha Maee YenioBeKonobus:
OTHOLLEHUM K TPYASILLEMYCSI YEIOBEKY, €ro >KW3HW, 3A0POBbLIO, MPO(ECCMOHAMBHOM
camopeanu3aumM 1 [OCTOMHCTBY SIBNSOTCS 3HAUMMbIMM LIEHHOCTSIMM Af1si 06LLECTBa.
37O MPOSIBNSETCS, NPEXAe BCEro, B MpW3HaHME YSI3BMMOrO MOMOXEHNUS paboTHUKA B
TPYAOBOM MPABOOTHOLLEHUM B 3KOHOMMYECKOM, OPraHM3aLMOHHOM W COUMarnbHOM
koHTekcTe. OTcloga, MPWHUMN  CMPaBEAMBOCTY,  TPeOYIOWMN  ypaBHOBECUTb
3KOHOMWYECKOE W OPraHM3aLMOHHOE HEPABEHCTBO paboTHMKA M MpefoCTaBieHne emy
IOpMANYECKMX MPEVMYLLECTB CTan 6as30BbiM, @ MPUHUMI (OPManbHOrO PaBeHCTBA
CTOPOH I0rOBOPa 3aHsi/1 BTOPOCTENEHHOE MOJOXKEHME.

Ha ocHoBe 3TOro npuHUMNa cchopMmpoBanacb CUCTeMa OXpaHbl, BKOYaAOLLAs
3alUMTY SKOHOMMYECKMX MHTEPeCcOB paboTHMKA, OXpaHy €ro >XM3HW W 3[40pOBbs B
npoLecce TPyAOBOW [AESTENbHOCTY, YYET OBLLECTBEHHOrO U CEMEMHOTO MOJOXKEHMS,
obecrieyeHre peanvsaumn 1M NpaB, NPeAoCTaBneHHbIX B UHbIX cchepax 0bLLEeCTBEHHOM
Xu3Hn (nNpaBo Ha obpasoBaHue, ObbeavHeHVe, y4yacTve B YNpaBfeHWM Aenamu
rocyaapcrea u T. 4.).

HeobxoaMMo MoAYepKHYTb, UTO BAMSHME MOPa/ibHbIX HOPM U HPABCTBEHHbIX
MPVMHLMMOB Ha MPaBOBOE PerysMpoBaHUE TPYAOBbIX OTHOLLEHWA MOXET MpOMCXOAUTb
Kak MpaBoBbiM CrocoboM, Tak M HemnpaBoBbIM CrocoboM. Hammume HempaBoBOro
cnocoba OOYCIIOBMEHO TeM, YTO MOpasibHble HOPMbl WM HPABCTBEHHbIE MPUHLMMbI
SIBNSIIOTCS CAMOCTOSITENbHBIMU  COLMAnbHBIMKU perynstopamMu. CrnegyeT OTMETUTb, YTO
BO3MOXXHOCTb MPABOBOrO PEryNMpOBaHMUs TPYAOBbIX OTHOLLEHW MOParbHbIMI HOPMaMu
¥ HPaBCTBEHHbIMW MPUHLMMAMM 06YC/IOBNIEHa OCOBEHHOCTSMM TPYAOBbLIX OTHOLLEHWIA,
METOAOM M (DyHKLMSIMM TPYZAOBOIO Npaga.

B 3TOM Clyyae MopanbHble HOPMbl M HPABCTBEHHbIE MPUHLMMbLI  perysmpytoT
TPYOOBble OTHOLLIEHMS! HEMOCPEACTBEHHO, 06BLACHSS MOTMBALMIO PaboTHUKA B TPYAOBOM
AESTENbHOCTU U HaXOAsiCb B OCHOBE MPUHSITUSI KOLEKCOB MPOhEeCCMOHaNbHOW 3TUKM
paboTHMKOB. B paMkax MpaBoBOro criocoba MpOMCXOAWT MpaBoBasi perfiaMeHTaums
TPYAOBbIX OTHOLLEHW/ MOCPEACTBOM MOPasibHbIX HOPM WM HPABCTBEHHBIX MPUHLMIMOB
yepes HOPMbl OGBLEKTMBHOTO MpaBa. 3TO MPOMCXOAMT, B OAHUX ClydyasiX, 4epes
YCTaHOBNEHME haKTUUECKOro COAEPXKaHMS U IOpUANYECKON KBAMMMKALMM AEACTBIMN Ha
OCHOBaHMM MOpasibHbIX HOPM M HPABCTBEHHbIX MPUHLMIMOB, B APYrvX - Yepe3 npuaaHme
MOpasibHbIM HOpPMaM ¥ HPABCTBEHHbIM MPUHUMMAM 3HAYeHWsi HOPMbl OBLEKTMBHOIO
nMpaBa, B - TPeTbMX - uYepe3 obecreyeHne WCMOMHEHUS MOpanbHbIX HOPM W
HPABCTBEHHBIX MPUHLIMIMOB MyTeM 3aKperieHnst HOpMbl 0GLEKTUBHOMO MpaBa.

B 3akmoveHMe OTMETUM, MpaKTUKa MOKa3blBaET, YTO MOpasibHble HOPMbl U
HPaBCTBEHHbIE MPUHLMMbI  SBNSIOTCS  37IEMEHTOM  COLMANIBHO - MCMXOMIOMMYECcKOro
MeXaHvW3Ma MpaBOBOTO  PerysMpoBaHMs  TPYAOBbIX — OTHOLWEHWA.  BospeiictBue
HPABCTBEHHbIX MPUHLMIMOB Ha MpaBOBOE PEerynMpoBaHMe TPYAOBbIX OTHOLUEHWIA
MPOVCXOAMT MyTeM WX BOMJIOLWEHMS B MpWHUMMaX TPyAOBOro npaea. B ocHose
MPaBOBOrO Pery/MpoBaHNst TPYAOBbIX OTHOLLEHUIA IEXAT OCHOBHblE HPABCTBEHHbIE
MPYHUMMBI - MPUHUMMBI  CBOBOAbI, PaBEHCTBA, CMpaBeA/MBOCTM W FyMaHW3Ma.
CnepoBaTenbHO, MpYMEHeHWEe MOpaslbHbIX HOPM O3Ha4aeT Mx cobmiogeHue npu
YCTaHOB/IEHMM KOHKPETHBIX MPaBWfI MOBEAEHMS] YYACTHUKOB TPYAOBbIX OTHOLIEHWN B
HOPMaTUBHbIX MPaBOBbLIX aKTaX.
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K BOMPOCY O NPABOBOW NPUPOAE UCMOJTHUTE/IbCKOrO CEOPA

AHHOTaUuA

B Hay4HOl CTaTbe aHaNM3VpPYOTCSt NMPEACTaBNEHHbIE B HayUYHOW NUTEPATYPE TOUKU
3PEHMS1 Ha BOMPOC O MPaBOBOW MPUPOAE UCTIONHUTENBCKOTrO cbopa, AeSIaeTcs NomnbiTka
BblAEUTb Hanbonee apryMEHTVPOBAHHYID M OOLEKTUBHYIO MO3MLIMIO B OTHOLLEHWM
NpPaBOBOW MPUPO/IbI UCMIONHUTENBCKOTO chopa.
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Knrouesble cnoBa
McrnonHuTenbHoe Npov3BOACTBO, MCTONMHUTENLCKUIA CO0p, MCTONMHUTENBHOE MpaBo,
npaBoBasi NPUPOAA, topnanYECcKasl OTBETCTBEHHOCTb

WcronHuTenbckmiAi  cO6Op  MMEET BECOMOE  3HauyeHuWe s WCTIONHUTESTBHOMO
MPOM3BOACTBA, W, pasbupasi BOMPOC O MPaBOBON MPUPOLE WCTIONHUTENBCKOrO coopa,
CTOWUT OTMETUTb, YTO Ha CEFOAHSALLIHUI AeHb 3aKoHOoAAaTESb B CTaThe 112 deaepanbHOro
3akoHa ot 02.10.2007 N2 299 - ®3 «O6 WCrOMHUTENBHOM MPOU3BOACTBE» (Aanee —
®deaeparbHbili 3aKOH) TOYHO 3aKPENW NMOHSTUE UCMONTHUTENBCKOro coopa.

WcnonHuTenbckmii  c6op  SIBNSIETC  AEHEXHBbIM  B3bICKAHWEM, HalaraeMbiM  Ha
JO/DKHMKAQ B CJlydae HEWUCMONHEHWS WM UCMOSIHATENBHOMO AOKYMEHTa B CPOK,
YCTQHOB/IEHHbIN AN A06POBOMIBHOMO  MCMOSTHEHUS WUCTOSTHATENBHOTO [IOKYMEHTa, a
Taloke B C/lydae HEUCTIONHEHUS WM  UCMOSHUTENBHOMO AOKYMEHTA, MOANeXallero
HEMEUIEHHOMY WCMOSIHEHMIO, B TeYeHMe CYTOK C MOMEHTa MOJyYeHUst KOMuu
MOCTaHOB/EHWS CyAebHOro NpMcTasa - UCTIONHUTENS O BO3OYXAEHUN UCMONHUTENBHOIO
npoussoacTea. [py MOsyYeHUM MOCTAHOBMIEHMST O BO3BYXKAEHWM MWCTOMHUTENBHOMO
MPOV3BOACTBA MCMONHUATENBCKUM CBOp MOXET 6biTb B3biCkaH B CJTyYae HEWCTIONHEHNS
[IOKyMeHTa, cofiepXallero TpeboBaHMS O HEMEA/IEHHOM WCMONHEHUM Ha CrefytoLuei
feHb. Kak npaBwno, A0OpOBOMBHBIM CPOK MCMOMHEHUS [OKYMEHTa COCTaBnsieT 5
pabounx [AHEeM C MOMEHTa MOJSlyMeHVst  MOCTAHOBMEHMS O  BO3GYXKAEHUM
UCMO/THUTENBHOMO MPOM3BOACTBA.

Pasmep ucronHuTenbckoro cbopa cocraenset 7 % , Ho He MeHee 1.000 pybnei ans
JIO/DKHUKOB - rpaxaaH, He MeHee 10.000 pybneit Aans  MHAMBMAYANbHbIX
npeanpuHuMaTeneli u He MeHee 50.000 py6neit Npu UCMONHUTENBHOM NPOM3BOACTBE B
OTHOLLEHUM [JO/DKHMKOB - OpraHvsaumini. OTAeNbHO CTOMT 3aMeTWUTb, YTO pasMep
MCMOMHUTENbCKOrO  cbopa Mo TpeboBaHMSAM  HEMMYLLIECTBEHHOMO  XapakTepa B
OTHOLLEHUM TpaXaaH M npeanpuHMMaTenei coctaenseT 5.000 pybnei, a AO/MKHUKOB -
opraHuzaumii — 10.000 pybneit. OpHako, 3aKOH BbiAENAeT Clydvad, Koraa
UCTMOJTHUTENBCKMIA C60p HE B3bICKMBAETCA. MoMHbIN NepeYeHb 3athmKCUpoBaH B YacTu 5
cTatbi 112 ®enepanbHOro 3aKoHa.

HecMoTpst Ha TO, 4YTO 3akoHozaTeNb npedycMoTpen AedUHULMIO B OTHOLIEHWM
UCMONHNTENBCKOro cb0pa, BOMPOC O €ro MPaBoOBOM MpUpOAE MO - NMPEXHEMY OCTaeTcs
[VCKYCCMOHHBIM. YUeHble - HOpUCTbl MPEeM/laratoT pasfivyHble KOHLENUMM MpaBOBOM
npvpoabl ncnonHuTensckoro cbopa. Tak, O. B. WcaeHkoBsa, B. B. SIpkoB BbICTynatoT 3a
TO, YTOBbI MOHMMATb UCMONHUTENBCKUIM COOP KaK LUITPAdHYIO CaHKLMIO, KaK HEKYHO Mepy
UCMOJTHATESNBHON  MPOLIECCyaribHOM  OTBETCTBEHHOCTM, MNPEAYCMOTPEHHYIO 3a OTKas
[106POBOJIBHO  UCTIONHUTD UCTIONHUTENBHBIA JOKYMEHT [4, ¢. 94]. CBOIO TOUKY 3peHus
CTOPOHHMKM  TakoM KOHLEMUMM MPaBOBOWM NpYpoAbl  UCMOMHWTENbCKOro  cbopa
ApryMeHTUPYIOT  CriedytolwnM.  VicnonHuTenibHoe MpomM3BOACTBO, @ TOYHEE HOPMb,
perynupytolume UCoNHUTENbHOE MPOW3BOACTBO, C1efyeT BbiAeNsTb B OTAEbHYHO
CaMOCTOSITE/TbHYHO OTpacslb NMPaBa, a, ClIEA0BaTENbHO, CAaMOCTOSTENbHOM OTPac/v NpaBsa
MOXET 6bITb MPUCYLL CAMOCTOSITENbHBIN BUA FOPUAMYECKON OTBETCTBEHHOCTM.
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CyLLecTByeT TeopWsi, B COOTBETCTBUM C KOTOPOW MCMONHWTENLCKUA cbop — Mepa
FPaaaHCcKO - MpaBOBOM  OTBETCTBEHHOCTW.  CTOPOHHWKM — Takoro  B3rnsaa
ApryMEHTUPYIOT CBOK MO3ULMIO TEM, YTO MCMONHUTENLCKUA COop OTAENeH OT ApYrvix
BWOOB OTBETCTBEHHOCTM B  UCMOSIHUTENbCKOM — MPOM3BOACTBE. TO €CTb, 3a
UCMONHUTESbHbIE NpaBOHapYLLEHNS], npeaycMoTpeHa aAMUHWCTPaTVBHas
OTBETCTBEHHOCTb, @ MOCKO/bKY MCMOMHUTENBCKUMA CO0p B3VIMaeTCsl He B Mopsiake
aAMUHUCTPATUBHOIO Cy[OMPOM3BOACTBa M He ykasaH B KOall PO, To oH sBnsietcs
CaHKLUMEN MpadkaaHCKO - MpaBOBOrO xapaktepa [3, ¢. 9]. Kpome Toro, AO/MKHMK Mpu
BO3HVKHOBEHWW MPaBOOTHOLLEHWIA MO NOBOAY MCMOMHUTENLCKOrO coopa 3allMLLAEeT CBOM
npaBa rpaXAaHCKO - MpaBoBbIMM Crocobamu, a OCBOBOXAEHNE OT UCMONTHATENBCKOrO
cbopa BO3MOXHO SMLUb MpW OTCYTCTBUM OpUAMHECKUX (DAKTOB, MpedyCMOTPEHHBIX
cratbelt 401 MpakaaHckoro koaekca Poccuiickoii deaepaumm.

VIHTepecHO/ MpeaCTaBMseTCs MO3MUMS, COMMIAaCHO KOTOPOWM WCTIONHUTENbCKMIA CHop
paccMaTpuBaETCs Kak Mepa aAMVUHWUCTPATVBHOMO MPUHYXXAEHWS. ABTOPbI Takon Teopum
(K.H. UronkuHa, $1.M. KaraHLO0B) yTBEPXAAIOT, YTO «UCMOSNHUTENBCKOMY COOpY MpUCYLLM
MPU3HaKW  aAMWHUCTPATMBHOW WTpachHOW CaHKUMM: OH WMeeT  (PUKCMPOBaHHOE,
YCT@HOB/EHHOE 3aKOHOM 06 WCMOMHUTENBHOM MPOU3BOACTBE AEHEXHOE BblpaXKeHue,
B3bICKVMBAETCA  MPUHYAUTENBHO, OMOPMASETCS MOCTAHOBMEHWEM  YMOHOMOYEHHOIO
[OO/MKHOCTHOMO MUA, B3VMMaeTcs B C/ly4ae COBEPLUEHUS MPaBOHApYLLEHUs, a Takoke
3aumncnsieTcst B GIOMKET U BO BHEOIOMKETHBIA (DOHA, CpeacTBa KOTOPbIX HAXOAATCA B
rocyaapCTBeHHoM cobctBeHHocTw» [5, . 11]. B noaTBep)KAeHVe CBOMX B3r/sA0B
CTOPOHHVKN aAMWHWUCTPATVBHO - MPaBOBOW KOHLEMUMM NpuBOAST [OCTaHOBNEHME
KoHctuTyumonHoro cyaa N 13 - 1 ot 30.07.2001 r., B KOTOPOM KOHCTUTYLMOHHBIV CyZ
YKa3blBaET, UYTO MCMOMHUTENLCKUIA COOp — €CTb Mepa aAMMHUCTPATVBHO - MPaBOBOM
OTBETCTBEHHOCTM [2].

PaccMOTpVM  COBEPLUEHHO WHYIO MO3WLMIO  OTHOCWTENIBHO MPaBOBOM  MpUpOZbI
WHTEPECYIOLLEN HaC KaTeropuu, KOTOopasl BOBCE He CBSA3bIBAET AaHHbIN MHCTUTYT C
MEpO OTBETCTBEHHOCTU. Tak, W.b. Mopo3oBa M A.M. TpeylHMKOB pPaccMaTpuBatOT
UCMOMNHUTENBCKUI COOp KaK BMA MCMOSIHWATENBCKOMO Pacxoda, MpucBavBasi eMy CTaTyc
HEKOM MNaTbl 33 Te pacxofbl, KOTopble MOHeC M CyaebHble MpUCTaBbl - UCTOMHUATENN
BC/IEACTBME TOrO, YTO SMLO AOBPOBOSIBHO HE UCMONHWO TPeOOBaHWS UCTMIONMHUTEBHOMO
AoKkymeHTa [6, c. 311]. lMoxoxee MHEHWE BbICKA3bIBAIOT MHbIE YYEHble - HOPUCTbI,
NPUYNCTISIOLLME  UCTIONHUTENBCKUA COOp K (DUCKaNbHOMY M/aTexy, 6nmM3koMy K
rPaXXAaHCKO - NMPOLIECCYanbHOM FOCyAapCTBEHHOM nownunHe [3, ¢. 10].

Hanbonee aprymeHTMpoBaHHbIM W OOBEKTVMBHBIM  BUAWTCA  pacCMOTpeHue
UCTONHUTENbCKOrO COopa B KayecTBe CaMOCTOSITENIbHOW  Mepbl  MCMONHATESNBCKOM
MpoLeccyarnbHOM OTBETCTBEHHOCTY.

Bo - nepBbix, paccMaTpuBast MCMOHUTENBHOE NPaBO, Kak CaMOCTOSITENbHYIO OTpacsib
npaBa, el [JENCTBUTENIbHO  MPWUCYLL  CaMOCTOSITESbHBIMA - BUA  HOPUAMYECKON
OTBETCTBEHHOCTU, U UCMONHUTENBCKUIA COOP AO/MKEH pacCMaTpuBaTbCS Kak Mepa Takom
OpPUANYECKON OTBETCTBEHHOCTU. KpoMe TOro, WCMOMHUTENbCKUIA COop He MOoXeT
paccMaTpuBaTbCsl Kak Mepa aAMUHUCTPaTMBHOM OTBETCTBEHHOCTM WM Kak Mepa
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FPXKAAHCKO - MpaBOBOM OTBETCTBEHHOCTW, TMOCKOSbKY B TMEPBOM Cflyyae, s
HaNOXeHNs  WUCMONHUTENbCKOro  cbopa  HeobxoauMMo  yCTaHaBnMBaTb — COCTaB
NpaBOHapyLLUEHNS U 3aKpennsTb AaHHYI OTBETCTBEHHOCTb B KOAI P®, a BO - BTOPOM
Qly4yae, B3blCKaHWE WCMOMHUTENBCKOrO cbopa SBASIETCS MPaBOOTHOLLEHWEM BfacTvt -
MOAYMHEHNS], YTO HE COOTBETCTBYET METOAY MPaXKAaHCKO - MPaBOBOro peryrmpoBaHus.

Bo - BTOpbIX, AaHHas TEOpUSI COrTacoBbIBAETCS C MO3MLMEN 3aKOHOAATENS!, MOCKOSbKY
WHCTUTYT  «MUCMOMHUTENbCKOrO  cOopa»  pernaMeHTUpYeTCcsl  TOMbKO — HOpMamu
defepanbHOr0 3aKOHa, @ peanusaums UHCTUTYTa OCYLLUECTBSETCA TOMbKO B paMKax
UCMO/HUTENbHBIX NMPABOOTHOLLIEHMWIA;

B 3aKkoueHMM criesyeT OTMETUTb, UYTO WCMOMHUTENBCKUIA CBop SIBMSIETCS MEpPOU,
KOTOpast MPYMEHSIETCS K AOMKHMKY C LIe/bio MOB/MSITb Ha ero noBeaeHne 1 obecneunTb
peanu3aumio UCMOHUTENBHOMO AOKYMeHTa. MoHMMaHWe WCMOMHUTENBLCKOro chopa Kak
Mepbl OTBETCTBEHHOCTU 3a HapylleHWe WCNONHUTENBHOMO 3aKOHOAATeNbCTBa Ha
CETOAHSAHUIA JeHb SIBNSIETC Hamboniee apryMEHTVPOBAHHOM, COMacoBbIBAETCS C
no3vLMeN 3aKoHOAaTeNsl M OTBEYAET Ha BCE aKTyalbHble BOMPOCHI, CBS3aHHbIE C
NPVYMEHEHVEM W perfaMeHTaLmeln UCNoNHUTENbCKOro cbopa. Ha Hall B3rnsa, UMeHHO
Takoe MOHWUMAaHWE WCTIONHUTENBCKOrO cbopa 0becreumnT nosbllleHne 3(dEKTUBHOCTM
UCMOMHATENBHOMO NPOM3BOLACTBA.
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10



MPEOAOJIEHNE NPABOBOIO HUMMIN3MA B COBPEMEHHOM OBLLIECTBE

KmoveBble c10Ba. camo3aluMTa, HapylweHue MpaB, Crocod 3aluumThbl, OTKas OT
BbINOJ/IHEHWS! PaboThI.

MOXHO N1 OTHSTb MPaBO YenoBeka W rPaXkAaHVHA 3alMatb CBOM npasa?
CyLLeCTBYET M OpraH WM MUo, CocobHoe NMWKTL Hac 3Toro npasa? Ckopee BCero
HET, T. K. OHO SIBNISIETCS €CTECTBEHHBLIM MPABOM W BXOAWT B KOMMMIEKC CUCTEM 3alLUMTbI
npaeB v cBoboa 4enoBeka W rpaxgaHuHa. OCHOBY MpaBa Ha CaMO3alUWTY SIBASETCS
3aKpenneHHas B Y. 2 cT. 45 KoHctuTyumm Poccuinckoit deaepaumm HopMa, COriacHo
KoTopoii «Kaxkablii BnpaBe 3alUyllaTb CBOM MpaBa M cBoboabl BceMM criocobamu, He
3anpeLLeHHbIMM 3aKOHOM>,

A 4TO Takoe camo3almTa? OTBET Ha 3aAaHHbIM BOMPOC Mbl CYMEEM OTbiCKaTb B
OTpac/ieBOM 3akoHopaTenbctBe. Ha ocHoBaHum cratbh 12 [pakaaHckoro Kopekca
Poccuiickolt deaepalmm, camosallmTa OTHeCeHa K CrocobaM 3alLmThbl FPadKAaHCKMX NpaB
[2]. Cratbsa 14 rnacut, 4TO Crnocobbl caMo3almTbl 00513aHbl ObiTb COpa3MepHbI
HapyLLUEHWIO M HE BbIXOAMUTb 3a Npeaesbl AeCTBUIA, HEOBXOANMBIX /1Sl €0 MpeceyeHus.
Mo OTHOLWEHMIO K OTAENbHbIM CrOCobaM OCYLIECTB/IEHUS CaMO3alUMTbl B psiae HOpM
OTPaCIEBOro 3aKOHOAATENLCTBA MPEAYCMaTPUBAIOTCS OTAESbHbIE YCIIOBUS U NpaBvna,
KoTopble Heobxoaumo cobniogatb. Tak, camo3almTe MOCBSLEHbl HOpMbl MMaBbl 59
Tpynosoro koaekca P® [3]. HopMbl O HeobxoaMMoO 0OOpOHE U KpauHel
HeobXoaAMMOCTY coaepykaTcst B CTaTbsx 37 v 39 YronosHoro koaekca PO [4]. KpaitHsis
HEeobX0AMMOCTb, KaK Crnocod OCyLLECTBNEHUS CaMO3alLUWTbl, 3aKperyieH B cratbe 2.7
Kogekca PO 06 aaMMHWCTPaTMBHBLIX MpaBoHapylweHusix [5]. AHanuavpys HOpMb
[EVCTBYIOLLErO 3aKOHOAATENBCTBA M MMEMOLLYIOCS CyAebHY MPaKTUKy, CaMO3almTy
MOXXHO OMpeaenuTb Kak COBEPLLAEMbIE B Ka4YeCcTBE OTBETHLIX MEP Ha HapylLeHue rnpaB
U@, CaMOCTOSITENIbHO,  obrafatolme  COpasMEpHOCTBIO  MOCSIEACTBUSIM — AaHHOMoO
HapyWeHWsl, HampsMyld He 3anpelléHHble  3aKoHOM, AeicTBus  (6e3neicTire)
PU3NYECKMX NN IOPUANYECKMX MWL, HanpaB/EHHbIE Ha MpeayrnpeXxaeHne, npeceyeHne
M BOCCTAHOB/EHWME HapyLLEHWA CBOMX CyGbLEKTMBHbIX MpaB, peanun3aumst KOTOpbIX
BieYeT npuobpeTeHne (AOCTVIKEHME) OXPaHSIEMbIX 3aKOHOM MHTEPECOB, MpU YCII0BUM
HE MPEBbILLEHNS YCTAHOB/IEHHbBIX 3aKOHOM MPeaesioB.

CaMo3almMTa - CPaBHUTENIBHO HOBbIM MHCTUTYT B TPYOOBOM 3aKOHOAATE/LCTBE,
COOCTBEHHO, MO3TOMY B HEM W OTCYTCTBYET €eAMHOe orpeaeneHne. Bonpockl
TEOPETUYECKOrO M3YyHEHUS M MPAKTUYECKOro NMpYMEHEHMsSI CaMO3aLUmMTbl UCCIEA0BaMCH
YYEHbIMU B pasHble NEPUO/bl CTAHOBEHWSI U PA3BUTUSI POCCUIACKOM MPaBOBOM CUCTEMBI.
OHu Hawnm oTpaxkeHue B paboTax M.B. barnasi, M.W. bparuHckoro, B.B. ButpsiHckoro,
B.M. Mpubarosa, A.A. Jemunxosoli, E.N. Kosnosoii, J1.0. KpacaBumkosoii, .M. Maliep,
NN, Hocenko, H.O. CepreeBckoro, B.A. CuHaickoro, M.M. ®omumyenko, A.C.
YepHsisckoro, W.3. Larmeaneesa, A.M. dpaenesckoro n ap. OgHAKO A0 HACTOSILLEro
BPEMEHM WHCTUTYT CaMO3alMTbl B  3aKOHOAATeNbCTBE POoCCMM  HEAOCTaTOYHO
pernamMeHTUpoBaH. [WCKYCCUMOHHBI M MHOMOACTIEKTHBIM XapaKTep paccMaTpyBaeMoi
npobiieMaTk OCTaBMSIET MECTO A/ MPOBEAEHMST [OMOSNHUTENBbHBIX MCCIIEA0BaHUM
BOMPOCOB TEOPUM CaMO3aLLWTbI.
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Tak, B. ®. LuTynbCckuiA cuMTaeT, 4TO 3alMTa TPyAOBbIX NpaB paboTHMKa
npeacTaBnseT coboi COBOKYMHOCTb MPaBOBbIX MEP M CrOCOBOB, HanpaBfeHHbIX Ha
npeceyeHne W MpeaynpeXxaeHne HapylweHuin TPyAoBOro  3aKkOHOAATENbCTBA U
BOCCTaHOB/IEHME HapyLUEHHbIX TPYAOBbLIX MpaB rpaxxaaH [6].

T. B. VBaHkuHa paclwumpsieT onpeaesnieHMe MOHATUS  3almMTbl TPYAOBbIX MpaB
paboTHWKa, MofpasyMeBasi MOA HeM COBOKYMHOCTb MaTepuasibHO - MpaBOBbIX Mep,
OPraHM3aLMOHHbIX M MPOLECCyasbHbIX CMOCOBOB MpeceyeHns 1 npeaynpexaeHvs
HapyLUEHU TPYAOBOrO 3aKOHOAATENbCTBA, BOCCTAHOB/IEHUSI HAPYLUEHHbLIX TPYAOBbIX
MpaB rpakaaH 1 BO3MELLIEHWSI NMOHECEHHOrO BCIEACTBME TaKUX HapyLLeHW yiepba [7].
CnepoBaTtenbHo, B TpPydOBOM MpaBe CaMO3alWMTY MOXHO paccMaTpuBatbh  Kak
CaMOCTOSITE/IbHbIE  aKTVBHbIE  MPaBOMEPHblE  AEWCTBUS  PabOTHMKOB O  OXpaHe
MHAVMBUAYANbHLIX TPYZAOBLIX MpaB, >XM3HM W 300poBbs 63  obpaweHns wim
napasnesibHo C obpalleHneM B OpraHbl MO PaCcCMOTPEHWMIO MHAMBMAYAbHLIX TPYLAOBbIX
CMopoB SM60 B OpraHbl MO HaA30py M KOHTPOMO 3a CobnogeHueM TpyaoBOro
3aKoHOAATeNbCTBa M NPaBu OXpaHbl Tpyaa.

B TK P® camozawmTta paccMaTpyBaeTcsl B KayecTBe OCHOBHOMO cCriocoba 3alumThl
TPYZOBbIX NpaB 1 cBobog (CT. 352). Mpy 3TOM B OT/IMYME OT APYrvX HOPMAaTUBHBIX aKTOB
Poccuiickoli deaepaumm, AONyCKatoLwMX BO3MOXHOCTb CaMo3alLmThl, TK PO camozamTa
paboTHMKaMW TPYAOBbIX MPaB PerynmMpyeTcs B paMKax OTAENbHOW aBbl, 59 - 1 (CT.
379—380). 3aecb MOXHO BECTU peyb O Crieumanv3aumy 3aKOHOAATeNNbCTBA Ha YPOBHE
oTpacim Tpygosoro npasa. B cr. 379 TK P® nepeuncneHbl crnocobbl camo3alumThl
TPYZOBbIX MPaB, K HAM OTHECEHbI NMPaBO PaboTHMKA BrpaBe OTKa3aTbCs OT BbIMOMHEHWS
paboTbl, He NpeAyCMOTPEHHON TPyAOBbIM AOrOBOPOM; MPaBo paboTHMKa OTKasaTbCst OT
BbIMOSIHEHWS paboTbl, KOTOpasi HEMOCPEACTBEHHO YIPOXKAET €ro >X13HW 1 340POBbIO.

[na BblCHEHUS cneunduKM CaMo3alumTbl B paMKax TPyAOBOro MpaBa CYMTAEM
HeobX0oAVMbIM MPOaHaIM3MPOBaTb KaXabli M3 3TUX CrocoboB. OTKa3 OT BbIMOSHEHMS
paboTbl, He MpesyCMOTPEHHON TPYZOBLIM [IOrOBOPOM, 3akpersieH B cT. 60 TK PO.
OnOHako B Hel YKasbIBAETCS, UTO paboTofaTeslb MOXET TpeboBaTh BbINOSIHEHMSI PaboThl,
He 0ByC/IOBNIEHHON TPYAOBbIM [OrOBOPOM, B C/TyYasiX, COOTBETCTBYHOLMX TpyAOBOMY
kogekcy PO un uvHbIM depepanbHbiM  3akoHaM. B uyactHoctn, cr. 74 TK PO
yCTaHaBMBaeT, YTo paboTofateslb UMEET MPaBO NEpPeBOAMTb COTPYAHMKA Ha CPOK A0
OAHOrO Mecsila Ha He MpefyCMOTPEHHYHO TPYAOBbIM JOFOBOPOM AO/HKHOCTb B TOW Ke
OpraH13aLym € oryIaToi TpyAa Mo BbIMOHSIEMbIM 06513aHHOCTSIM, HO HE HIDKE CPEAHEro
3apaboTka Mo npexHelt paboTe, No NPOM3BOACTBEHHON HEOBXOANMOCTU. TaKoW NepeBoa
[OMyCKaeTCsl B Clydasix: NpeaoTBpalleHmnst KaTacTpodbl, aBapum, CTUXUMHbIX 6eacTBuiA
W YCTpaHEHMst WX TMOCSIeACTBUM; NPeaoTBPaLUEHUsl HECYACTHbIX C/ly4YaeB, MPOCTOs!
(BpeMeHHoM MpH1OCTaHOBKM PaboThbl MO MpUYMHAM 3KOHOMMYECKOrO, TEXHOIOMMYECKOTO
WM OpraHM3aLMOHHOrO XapakTepa; 3amelueHus. [epeBoa, kak Hambonee 3Haummoe
M3MEHEHMe YC/IOBUM TPYAOBOrO [OrOBOpPa, B COOTBETCTBMM C 3aKOHOAATESIbCTBOM
BO3MOXXEH TO/bKO C MMCbMEHHOO corfacust paboTHMKa. OTkas OT BbIMOMHEHWS paboTbl,
KOTOpasi HEeMOCPEeACTBEHHO YIPOXaEeT XM3HWM W 3[0pOBbI0 paboTHMKa - paspeLueHue
Takoro crocoba camMo3alLyThl ONpaBAaHHO, Tak Kak CT. 22 TK PO B kayecTBe oaHOMN 13
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06s13aHHOCTEN paboToaaTensi YCTaHaBMMBAET obecriedeHne 6e30MacHoOCTY Tpyda M
YC/IOBWIA, OTBeuYatowmx TpeboBaHWsSIM OxpaHbl M rurveHbl Tpyda. CuTyauusi, korga
OMacHOCTb YrpoXaeT paboTHWKY BO BPEMSI UCTIONHEHUSI CITy)KEBHbIX 0BSI3aHHOCTEN,
TpebyeT OT Hero HesaMelMTeNbHbIX AENCTBUM, B CBS3WM C 4YeM obpalleHve B
rOCyAapCTBEHHbIE M WHble OpraHbl MO OXpaHe TPyAOBbIX MpaB CYATAEM He
LenecoobpasHo. [MpesycMOTpeHHbIM  Crocob  camo3alMTbl  MO3BOSIT — PabOTHUKY
3alWMLLATL MpaBa Npu Yrpo3e XM3HW 1 300POBbIO.

BbllenepeuncieHHble Crnocobbl He SBMSIOTCA MCHeprbIBaoLWLMMK. MOXHO BAOGaBOK
BblAENMTb MpaBO pabOTHMKA MPUOCTAHOBUTL PaboTy B C/lyyYae 3aEepXXKU BbINaThl
3apaboTHOI MaThl Ha CPoK Bosee 15 AHel Ha BeCb MepYoz A0 BbiM/laThl 3a4epyKaHHOM
CyMMbI, U3BeCTVIB 06 3TOM paboToaatens B NMcbMeHHOM copMe (4. 2 cT. 142 TK PO).
3aKoHogaTeNb  YCTaHaBNMBAET OrpaHWYeHUss Mpy OCYLLECTB/IEHWM  CaMO3aLLWThI
TPYZOBbIX MpaB, NPeaycMOTPeHHON CT. 142 TK P®. Tak, He AONycKaeTcsl MPUMEHEHME
[aHHoro criocoba Camo3alThl: B MEpUOAbl BBEAEHWSI BOEHHOMO, Ype3BblualiHOMO
MONOXEHMS! UM OCOBLIX Mep B COOTBETCTBMM C 3aKOHOAATENLCTBOM O Ype3BblYaiiHOM
MONOXEHNM; aBapUIAHO - CrlacaTeslbHbIX, MOMCKOBO - CracaTeslbHbIX, MPOTUBOMOXAPHbIX
paboT, paboT MO MpeaynpeXxaeHWo WM JIMKBUZAUWW CTUXMIHBIX  6eacTBuid U
ypesBblYalHbIX ~ CUTyauMii; B OpraHu3aumsix, CBsi3aHHbIX C  obecreyeHrem
XKU3HEAESTENTbHOCTU HaceneHusl.

TpyZoBOe  3aKOHOAATeNbCTBO — MPedoCTaBnsieT  pabOTHMKaM — BO3MOXHOCTb
CaMOCTOSITENBHO 3aLLMLLATL CBOM NpaBa M YCTaHaB/MBAET MOPSAOK 3alumTbl. OaHaKo Ha
MPakTUKe BO3HWKAET MHOXECTBO NpobreM B CBA3W C HEQOCTaTOYHOM MpPaBOBOM
pernamMeHTaumel U HETOYHOCTBIO (hOPMYSIMPOBOK.

Bo - nepBbiX, AECTBIS paboTHMKA B paMKax camo3allmTe paboToaaTeneM 1 opraHoM,
paccMaTpuBalOLLMM  TpyAOBble CMOpbl, MOryT OblTb HEBEPHO pacLieHeHbl  Kak
JVCLUMMIMHAPHBIA  MPOCTYMOK, BEKyLMA 3a Coboi HEMPaBOMEPHOE MpUBNEYEHUE
paboTHUKA K AMCUMNIIMHAPHON OTBETCTBEHHOCTU. Tak, Hanpumep, 29 Mas 2020 roga
000 «JpaKomnnekc» He3akoHHO YyBo/mno AswnoBy A.A C AomkHocTM oduc -
MeHemKepa sKobbl 3a NPory’s, OAHAKO MPUYMHBI €8 HESIBKW Oblnv YBXKUTENBHBIMU — €10
nepea MNpYOCTaHOBNEHMEM paboTbl Obl10 HampaBfeHo 3asieieHne 06 oTnycke 6e3
COXpaHeHusi 3apaboTHOM nnaThl Ha 4 OHA B CBS3M C 3aKPbITMEM  AOLUKOMBHBIX
YUPEXOAEHUN B MEpUoA  HEONaronpusTHOM CaHWTAPHO -  3MUAEMMOIONNYECKON
06CTaHOBKM M HEBO3MOXHOCTbIO OCTaBWTb HECOBEPLLEHHOMIETHIO [0Yb OAHY, M
YBEAOMIIEHWE O MPUOCTAHOBIEHWUM WUCTIONHEHUS! CBOMX [OMKHOCTHLIX 06si3aHHOCTEN B
CBSI31 C HEBBIMSIATOW 3apaboTHON NiaThl, Koraa AencTauTenbHo y 000 «SpaKomnneke»
nepes Hel YNCIMNAch 3aA0/MKEHHOCTL MO 3apaboTHoi nnaTte B pasmepe 31 055 pybnel
69 koneex [8].

Bo - BTOpbIX, MMEKOTCA NpoLeccyanbHble MPensTCTBUS, OrpaHUYMBaloLLMe MpaBa
paboTHMKa, BbIpaXXeHHble B HeObXoAMMOCTM U3BeCTUTb paboTopatenss O CBOeM
pelleHnn peanv3oBaTh MpPaBO Ha CaMO3aLMTY U BUIEACTBME KOTOPbIX PabOTHUK He
MOXeT 6e3 npoMeA/ieHNi 3alumLLaTb CBOM Mpaea. Tak, B CT. 142 TK Pd 3akpennseTcs,
YTO B CJlydae HeBbINATbI 3apaboTHON NiaThbl CPoKoM Gornee 15 AHel paboTHUK UMeeT
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MpaBoO MPUOCTAHOBWUTL PaboTy [0 BbiMIaThl 3afepXaHHOW CyMMbl MWL Mocse
MUCbMEHHOIO  YBEAOMIIEHWSt paboTodaTensi, a He cpasy MNowle HapyLleHWst CBOEro
TPYAOBOrO MpaBa WK MOSIBEHNS YTPO3bl TAKOrO HapyLUEHUSI.

B - TpeTbkx, MpobnemMHbIM MOMEHTOM NPEACTaBMSIETCS BOMPOC O NMPUHALIEXHOCTU
npaBa Ha 3abacToBKy K criocobam camosawmTbl B cdepe Tpyaosoro npaea. Crneamyet
pasrpaHnYmBaTh 3abacTOBKY Kak couManbHOE SIBMEHVE M MpaBo Ha 3abacTosky, Mo -
pasHOMy perfiaMeHTMpyeMOe B 3aKOHOAATENbCTBE PasfMYHbIX rocyaapcTs. 3abacTtoBka
KaK coumanbHoe SIBMIEHWE O3HAYaeT KONEKTUBHOE AODOPOBOSBHOE MPUOCTAHOBIIEHWE
paboThl, MCMOb3yeMoe paboTHUKaMM A 3alUMTbl MX NPOMECCMOHaNBbHBIX MHTEPECOB U
[OCTVDKEHMS Lenelt 3asiB/ieHHbIX UMK TpeboBaHuin. 3abacToBka, UCxoas U3 cMbicia CT.
37 KoHctutyummn Poccuitckon depepaumn v 4. 1 cr. 409 TK PO, He sBnsetcs
CaMO3aLLWTON TPYAOBLIX MPaB ANst 3alUMThl NEPCOHaNbHBIX MHTEPECOB paboTHMKa. K
camo3almTe MpeabsBAstoTcs TpeboBaHWSl COPasMEPHOCTU W ee  CaMOCTOSTESbHOI
peanusaumein paboTHUKOM.

HakoHeLl, BO3MOXHOCTb OCYLLIECTB/IEHMS] CAMO3ALLMTbI TPYAOBbLIX NPaB /b B OAHOM
opMe VCKaXKaeT CyLIHOCTb CaMOo3alUMTbl M MPOTUBOPEYNT C Y. 2 CT. 45 KoHcTuTyummn
P®. B cBA3M C yeM, cuMTaeM HeobxoauMbiM B CT. 379 TK PO 3akpenuTb MpaBo
pabOTHVKOB WCMOMb30BaTh BCE He 3arpeLléHHble 3aKOHOM Crocobbl A1 caMo3alLmThl
CBOMX TpyZOBbIX NpaB. A K HOpMaMm Apyrux pasgenos TK PO cnepyetr pobasuTb
creumarnbHble, MPUMEHNMbIE /1S 3aLUNTLI OTAENBHBIX MpaB, Crlocobbl CaMo3aLUmTbI.

B c1. 379 TK PO Taioke nmeeT cMbicn A06aBUTb MONOXKEHUS O rapaHTUsIX OTkasa OT
BbINO/IHEHNSI paboTbl Ha C/lydalt OTKasa paboTofaTensi OT CobnofaeHUs TpeboBaHUM
[aHHOW CTaTbW. He BronHe MoHSTHO, Kak [AO/MKEH AeiCTBOBaTb PaboTHWK MpW OTKase
paboTogatens yaoBneTBOpUTL ero TpebosaHWs. Kpome Toro, MMEeT CMbIC MpUBECTY B
[AHHOW CTaTbe He OTCbUIOYHYIO W ONMAHKETHYIO HOPMYy 06 MHbIX BO3MOMXHOCTSIX
paboTHMKA OTKa3aTbCsl OT BbIMOMHEHUSI PaboTbl, @ KOHKPETHbIN MepeyeHb (hopMm
CaMOo3aLLMTbl TPYAOBLIX NMpaB 1 cBobod. CT. 380 TK PO Takke NpeactaBnsercs kpavHe
HermonHoi. Mo KpalHeir Mepe, CnedyeT yKasaTb, UYTO «CO3daHWE MPEnsTCTBUN
paboTHMKaM B OCYLLECTBMEHWMM CaMO3aLLMTbI BMEYET HOPUANYECKYIO OTBETCTBEHHOCTH>.
HecMoTps Ha cyLuecTByoLLvie NpobreMbl, KOTOpble, KOHEYHO, TPEDYHOT CBOErO peLLEHMs,
JIaHHbI Crocob 3alLyThl BCe e ABNSETCs 3PPEKTUBHBIM 1 0BOCHOBAHHO HaxoamUT CBOE
OTpaXKeHe B HalleM 3akoHopaTenbcTee. [lonaraeM, yto 3deKTMBHOM peanvsaummn
camozalmTbl  byaeT CrocobCTBOBaTb YeTKoe onpeaeneHne ¢opM  CaMO3aLLWTb
HapyLLEHHbIX TPyAOBbIX NpaB paboTHUKOB.
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BerenkmH H. A.
MarucTpaHT ®IB0Y BO «HIY3Y» no cneuvansHoctn 40.04.01 FOpucnipyaeHums

OTAEJIbHBIE ACMEKTbI MPOBJIEMbI MPABOBOIO PEINYJINPOBAHUSA
NOoPAAKA YCTAHOBJIEHNA CAHUTAPHO - 3ALLIUMTHbIX 30H
HA OBLLUECTBEHHbIX KJTAABULLIAX

B cratbe paccMOTpeHbl BOMPOCHI MPaBOBOTO  PErYNIMPOBAHUS  YCTAHOBMEHUS
CaHWTAPHO - 3aLLMTHBIX 30H Ha TEPPUTOPUM OBLLIECTBEHHbIX KNaabuLL,

KnioueBble c/ioBa: 06LLECTBEHHOE KRABULLE, MOPSAOK YTBEPXKIAEHNS, CAHATAPHO -
3alUMTHasA 30Ha, 30Ha MOPasIbHOM 3aLLMTbI, CAHUTAPHbIE HOPMbI.

SOME ASPECTS OF THE PROBLEM OF LEGAL REGULATION
OF THE PROCEDURE FOR ESTABLISHING SANITARY PROTECTION ZONES
IN PUBLIC CEMETERIES

The article deals with the issues of legal regulation of the establishment of sanitary
protection zones on the territory of public cemeteries.

Keywords: public cemetery, approval procedure, sanitary protection zone, moral
protection zone, sanitary norms.

Bonpocbl YCTaHOBMEHUSI CAaHUTApPHO - 3alUMTHbIX 30H (aanee — C33) oT 06beKToB
MOBbILLIEHHOM 3KOIOrMYECKON OMaCHOCTU SIBMISIOTCS CYLLECTBEHHBIMU AJ1S1 MOAAEPKaHUS
HeobxoamMMoro 6GanaHca 3KoorMyeckoi cpefbl. Bmecte ¢ TeM, OTAebHble acreKTbl
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MPaBOBOrO PEry/IMpPOBaHMSt AaHHOW AESTENBbHOCTY OCTaB/ISOT MHOMXECTBO BOMPOCOB /1S
NPaBOMPUMEHUTENBHOMN MPaKTUKK.

AKTYanbHOCTb YKa3aHHOro BOMpoca U1l NpaBoobriafaTeniell 06bEKTOB, SBNSIOLLMXCS
UCTOYHMKAMN XMMMYECKOro, (DM3MYECKOro, GMOMOrMYeckoro BO3AENCTBMSI Ha cpeay
0buTaHMs 4YenoBeka W OpraHOB MECTHOTO CaMOYMpPaBeHWsl, B BeAEHUM KOTOPbIX
HaxoasATcs 0bLecTBeHHble Kaabuila Bo3pocsia Nowie BbiXoha HOBOCTU O NMPeACTOsLEM
paccMoTpeHun aenyTatammn FocyaapcTBeHHoM [yMbl Poccuiickoi deaepaumn npoekTa
HOBOMO 3aKoHa O TOXOPOHHOM Jene B PoccuM M BHECEHMSt UM3MEHEHU B
pernameHTupytolLiee ykasaHHyto ccepy [MoctaHoBneHve [MpaBuTenbCTBa Poccuiickoit
®epepaumm ot 03.03.2018 N2 222.

Kak cnpaBeg/MBO Ha Haw B3rnsa otMedeHo E. M. Crpeneu, knagbuue — 3710
BONbLIOE U OYEHb CIIOXKHOE XO3SMCTBO, M BaXKHEMLIAs 3adaya ropoACKMX BracTen
OpraH130BaTh paboTy 3TOro o6bekTa B COOTBETCTBUM C YTBEPXKAEHHBIMU CAHUTAPHLIMM
npaBuiaMu ero 6/1aroyCTpoicTBa 1 coaepXanus [6].

B Poccuiickoii denepaumm npaBuna ycrtaHoneHust C33 06LeCTBEHHbIX KiaaduLl u
MCMOJb30BaHMS 3eMeIbHbIX YYaCTKOB, PacrofioKeHHbIX B rpaHulax C33 yTBepxaeHb
MocraHoBneHveM MpaButenbcTBa Poccuiickon deaepaummn ot 03.03.2018 NQ 222 [2] u
pernamMeHTUpoBaHbl CaHWUTapHO - 3NMAEMMONOIMYECKMU NpaBuUiaMu U HOpMaTVMBaMK
CaHlMvH 2.2.1 / 2.1.1.1200 - 03 «CaHuTapHO - 3alUMTHblE 30Hbl M CaHWTapHas
KnaccvdmnkaLms NpeanpusTUie, COOpYXXEHUIA U MHbIX 06bekToB» [3].

Tak, obLlecTBeHHble Knaabuila, nnowaabto 6onee 40 ra, otHeceHbl CaHIMWH K 1
(nepBoMy) Knaccy OMacHOCTW, C YCTaHOBMEHWEM OPUEHTMPOBOYHOMO pasmepa C33 —
1000 ™. Pa3pabotka npoekta C33 anst obbekToB I - III KMacca OnMacHOCTU SBNSIETCS
06513aTeNbHOM.

YKazaHHbIMM HOpMaMW TaKke OnpeaeneHa BO3MOXHOCTb YyCTaHoBneHust C33 oT
rpaHuL 3eMesibHbIX Y4acTKOB, Ha TEPPUTOPMM KOTOPbIX pa3MelleHbl OBLLEeCTBEHHbIE
Knaabuiwa. Bmecte ¢ TeM B pasnMyHbIX pervoHax Poccuiickoit depepaummn Bonpoc 06
ycTaHoBneHun C33 06LIEeCTBEHHbIX KMaabull, HOCUMT HEOAHOPOAHbIM MOPSAoK. 3TO
Bbl3BaHO HEAOCTATOMHO MPOopaboTaHHOM HOPMAaTMBHOWM 6a3oit Mo yKasaHHOMY BOMPOCY,
HecoBepLUEHCTBOM DeaepanbHOro 3akoHa, a Takke HeOAHO3HAYHOM No3uLMEN OpraHoB
npoKypaTypbl U PocnoTpebHaa3opa KacaeMo BO3MOXHOCTM YCTaHOBEHUs rpaHumy, C33
pacyeTHbIM METOAOM.

3pecb HeobxoaMMO TaKoke OTMETUTb, YTO BbllLeykaszaHHas HopMa CaHlWH yunTbiBaeT
BO3MOXHOCTb  PEryfMpoBaHms M ycTaHoBneHnst C33  obLeCTBEHHbIX — Kraabu,
nnowaasto 1 6onee copoka rektap. OoHaKo B COOTBETCTBUM CO CT. 16 PeaepanbHOro
3akoHa oT 12.01.1996 NQ 8 - ®3 «O norpebeHnn 1 noxopoHHoM aene» [1], pa3mep
3eMe/IbHOrO y4yacTka Ans Kiaabuviia OnpefesnisieTcsl C YYETOM KOIMYECTBA IKUTENEN
KOHKPETHOro ropoza Mim MHOrO NOCENEHMS], HO He MOXET NpeBbILLaTh COpOKa reKTapoB,
YTO B CBOKO OYepedb TaKKe HaKIaablBaeT onpeaesieHHble pasHornacus B HIMA no
perfiaMeHTUPOBaHMI0 [JaHHOTO BOMpoca. BmecTe C TeM, Ha CEroAHsIWHWA [OeHb B
Poccuiickoli  ®epepau  (YHKLMOHMPYET OFPOMHOE  MHOMXECTBO WUCTOPUYECKM -
CIOKMBLUMXCS  OOLLECTBEHHbIX  KMagbull C  MoWwazbto  3eMesbHbIX  YYaCTKOB,
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MpEBbILLAIOLLEN YCTaHOB/EHHble (PeaeparbHbIM 3aKOHOM MpeaesNbHble 3HadeHus. Tak,
HarnpuMmep, B ropoae benropos KpynHEeMLWMM ropoACKM MECTOM 3aXOPOHEHVSI SIBMSIETCS
06LIECTBEHHOE K/MaAbMILE «SYHEBO» — KPYMHEMLWMIA rOpPOACKOA MeMopUasibHbIN
KOMMIEKC, C MoLLaabto Ans opraHm3aumm 3axopoHeHus — 105 ra.

CyLlecTBYIOT Takke HeKoTopble MOsICHEHWsl, Boweawre B PekomeHpaumn no
MMaHMPOBKE W COAEPXKAHWMIO 3AaHWiA, COOPYXKEHWIA W  KOMIIEKCOB MOXOPOHHOMO
HasHadeHus. MAC 31 - 10.2004, B cuy KOTOpPbIX pasMepbl TEPPUTOPUM, HEOBXOAMMON
[Ns1 YCTPOWCTBA Knaabulla, CieayeT onpeaensTb C YYeTOM Cpoka ee SKCrlyaTaumm anst
norpebeHnin He MeHee YeM B [Ba KaabuLleHckux nepvoda (40 net u Gonee), ecm
MHOE He YCTaHOBNEHO AENCTBYIOLMMU HOPMATMBHLIMK [OKyMeHTamMu. [pu 3ToM
cneayeT OTBOAMTL YYaCTKM C miolaapto He MeHee 0,5 ra u He 6onee 40 ra. Ha
TeppUTOpUSIX C rolaabto cebllwe 40 ra ciegyeT npeaycMaTpyBaTb 30HY MOpasibHOW
3awwmTbl (3M3) Mexxay ydacTkamu nowaasto ao 40 ra.

VHbIX pernamMeHTaumii, B TOM 4ucie M Ans OBWECTBEHHbIX KIaabwLl, KOTopble
UCTOPUYECKM CIIOXKMIUC Ha mnowaam cebie 40 ra M rno ecTteCTBEHHbIM MpuyMHaM B
CTIOKMBLUEMCS CUTYaLMM Y)Ke He MOryT MpeaycMOTPETb 30Hbl MOpasibHOM 3alUmThI,
3aKOHOM He YyTBepXaeHo. [1o HaweMy MHEHWO, CrpaBeq/MBO MPEeAnosioKeHne
[aHnnerko E. M., 0 TOM, YTO OCHOBHbIM (DaKTOpPOM, MPENSTCTBYHOWMM (hOPMMPOBaHUIO
CaHWTapHO - 3alMTHbIX 30H MECT 3aXOPOHEHUIM WM BHECEHMIO cBeaeHuin o C33 mecT
3aXOpPOHEHUI B EVHBIN rOCYAapCTBEHHbI PEECTP HEMABWDKUMOCTU, SIBMSIETCS, Npexae
BCEro, pa3MbIToCTb TpeboBaHMIN POCCUIACKOTO 3aKoHOAATENbCTBA K yCTaHoBMeHno C33
[5].

YKa3aHHble 06CTOSTENBCTBA MPVYBOAST K Pa3HOM M HE OAHOPOAHOM TPAKTOBKE [aHHbIX
HOPM B OTAENbHbIX PErMoHaxX CTpaHbl, @ OpraHbl MECTHOO CaMOYTpaB/eHMs], B LENSX
cobntoaeHUs1 BbllLeyKa3aHHbIX HOPM, 3a4acTylO BbIHY>X/€EHbI MPOBOAUTL MEpOMNpUsITUSE
MO YCTAHOBMEHMIO CAHWUTAPHO - 3aLUMTHBIX 30H OT OTAE/bHbIX 3eMeSTbHbIX Y4YaCTKOB, He
npeBbILLaoWmMX niowaab 40 ra 1 0bpasytowmx 06LEeCTBEHHOE KaabuLle, YTo MpsiMO
He  MPOTMBOPEYMT  [OEMCTBYIOLLEMY  3aKOHOAATENbCTBY W YTBEPXKOAETCH
TepPUTOPUa/IbHLIM yrpaBneHMeM PocnoTpebHaa3opa B TOM UM MHOM PEervoHe.

Bmecte C TeM, MO MHEHVIO HaA30pHbIX OPraHoB, YCTAHOBMEHWE CaHUTApHO -
3alMTHBIX 30H pacyeTHbiM CrMOCO6OM W OT  OTAESbHbIX 3eMefIbHbIX  Y4YaCTKOB,
obpasytoLyx 0bLecTBEHHOE Kiaabuile, HeaomyCcTMMO, T.K. Knaabuile AO/MKHO ObiTb
PacCMOTPEHO KaK efiHbIi O6bEKT BO3AEMCTBIMS HA OKPYKAIOLLYIO Cpefy.

Tak, pelueHeM JIeHMHCKOro palioHHoro cyaa ot 22.11.2021 no geny N2 2a - 6220 /
2021 ynosneTBOpeHbl TpeboBaHWs MpoKypopa ropoda HoeBocvbupcka K Mapuy ropoaa
HoBocvbrpcka O Mpu3HaHWUK HE3aKOHHLIM 6e34eMCTBUS, BbIPa3vBLUErOCS B HEMPUSITUM
Mep, HanpasneHHbIX Ha ycTaHosneHve C33 ogHoro u3 knaabwiy ropoga Hosocbupeka,
Kak eauHoro obbexTta. OaHako, Mapueit roposa HoBocubupcka, B LENsSX cobriiopeHis
CaHUTapHbIX NPaBW 1 HOPM BblM NpoBeAEHbI MEPOMPUSTUS MO YCTaHoBneHuo C33 ot
BCEX 3eMefibHblX Y4acTkoB, Obpasylowwmx knagbuwe. CBeaeHnss O HUX  6bun
COOTBETCTBYIOLMM  00pa3oM  BHeceHbl B  EAMHbIN - rOCYAApCTBEHHbIN  peecTp
HEABYDKUMOCTU.
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bonee Toro, mMapusi ropoga HoBocvbupcka obpallanace B desepanbHyto Cyxby no
Haazopy B cchepe 3alumTbl NpaB noTpebuTeneid 1 6naronosyymnst YenoBeka no Bompocy
pasbsiCHEHWS CAHUTAPHOIO 3aKOHOAATENLCTBA B YacTu ycTaHoBeHNs C33 B OTHOLLEHUN
Knaabuul. PaccMOTpeB ykasaHHOe obpallieHne, deaepanbHoM Ciyxboi no Haazopy B
cepe 3aWwmThl NpaB NoTpebuTenei 1 Grarononyums Yenoseka Poccuiickoii depepaumm
[laHbl MOSICHEHMS, YTO CaHWUTApHO - 3alUMTHas 30Ha YCTAHAB/MBAETCH PaCYETHLIM
METOAOM M MOXET OblTb, Kak 60/iblle, TaK U MeHbLIE OPUEHTUPOBOYHOM, a TakKe
CaHUTapHO - 3alLUMTHasi 30Ha MOXET YCTaHaBMMBATLCS 1S MPOMBILLIIEHHON MIOLLaaKM,
KOTOpasi MOXeET 6bITb cchopMMpOBaHa 13 OAHOMO UM HECKOSBbKUX 3eMeNbHBIM YUaCcTKOB.
OpnHaKo cya NepBOii MHCTaHUMM YKasaHHbIE I0BOAbI OCTaBW 6€3 YOBETBOPEHMS.

Takum 06pa3oM, yuuTbiBas Moaxod W CyaebHyld MNPaKTVKY K pPacCMOTPEHMIO
yKa3aHHOro BOMpoca, CuMTaeM LenecoobpasHbiM Ans HopManu3aummn paboTbl opraHos
MECTHOro CamMoynpaB/ieHnsl B YacTv cozpanuns C33 Ha 06LecTBEHHbIX Kaabuiax:

1. B HOBOM 3akoHonpoekTe «O norpebeHn 1M MOXOPOHHOM Aefe» orpaHudeHue
pasmepa TeppuTopuM Kiagbula B COpPOK reKTap OTHECTM K BHOBb CO3ABaEMbIM
yyacTkaM 4151 pa3MeLLieHns Knaabull, U He pacnpoCTpaHsiTh Ha NapamMeTpbl UCTOPUYECKU
- CJTOXKMBLLIMXCS| TEPPUTOPUI ENCTBYIOLLMX OBLLECTBEHHbIX KNaabuL;

2. CaHWTApHO - 3MuaemMuorornyeckve npasuna M Hopmatmebl CaHluH 2.2.1 /
2.1.1.1200 - 03 AoMonHMTL MOMOXKEHMEM O BO3MOXHOCTW YCTaHOBeHNs C33 pacyeTHbIM
METOZOM.

3. CaHWTapHO - 3MuaemMuoriornyeckve npasuna M Hopmatuebl CaHluH 2.2.1 /
2.1.1.1200 - 03 AOMNOMHUTL MOSIOXKEHWMEM O BO3MOXKHOCTM YcCTaHoBnenus C33 ans
06bekTa, chopMUMPOBAHHOIO U3 HECKOMBKMX 3eMeSIbHbIX YYaCTKOB, nyTeM co3aaHus C33
KaKk OT eaMHoro obbeKTa, Tak M OT COCTaBMSIOWMX €ro 3eMeNibHbIX Y4aCTKOB C
COOTBETCTBYIOLLIEr0 COrNIacoBaHWs TEPPUTOPUAITBHONO YrpaeneHust PocnotpebHaasop.
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3aXOpOHeHM  ropoga bBenropoja B rocyAapCTBEHHbIX M MyHUUMMNAMBHBIX
MHOpMaLMOHHBIX pecypcax // Bektop MeoHayk. 2019. T.2. N22. C. 56 - 62.
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rnpenoaaBaTtesib kadeapbl aAMUHUCTPATUBHOM
[esTeNnbHOCTU U OXpaHbl 06LLECTBEHHOMO Nopsiaka
Bonrorpaackas akagemust MBL, Poccun

r. Bonrorpag, PO

NMPABOBASA KYJIbTYPA NPAXKAH:
MPO®UJTAKTUYECKAS PABOTA COTPYAHUKOB MOJINLIUN

AHHOTauMsa: B cTatbe paccMaTpyBaeTCs BOMPOC AESTENbHOCTU  COTPYAHUKOB
MOAMUMM -  YYacTKOBOrO  YMOSHOMOYEHHOro  monvumy.  Ocoboe  BHMMaHWe
ChoKyCpOBaHO Ha aKTyasbHble MPOBMEMbI B MHAVMBMAYaNbHOM MPOMUIAKTUHECKOM
paboTe YYaCTKOBOrO YMOSIHOMOYEHHOTO MOSMUMM.  AKTYallbHOCTb  [JaHHOM  TeMb
3aK/I0YAETC B YHUBEPCANIBHOCTU AEATENBbHOCTM  YYACTKOBOMO - YMOJIHOMOYEHHOTo
nonmuMM. Yacto npaBoBasi Ky/bTypa rpaXaaH BHYTPEHHE He pasrpaHU4MBaeT
aOMVUHUCTPATMBHOE NpaBOHApYLUEHWE OT YrofIOBHOTO MPECTYM/IEHWS WM HaobopoT
CMELLVBAET MOHSTVE MPaBOHAPYLLEHUS C MPaXKAAHCKO - MPABOBbIM OTHOLLEHWEM.

KnroueBble C/I0Ba: Y4aCTKOBbIN YMO/HOMOYEHHbIN MOMMLMM, NPaBoOBas Ky/bTypa,
MPaBOBOE CO3HAHWE, AAMMHUCTPATVBHBIA YYacTOK, MOMMLMS, 3aKOH, MpoduiakTuka,
npaBoHapYLLEHNE, NPECTYN/IEHNE, OTBETCTBEHHOCTb.

MpaBoBas Ky/bTypa MpeAcTaBnsieT coboi obWmin YpoBEHb 3HaHWIA M OBBEKTUBHOE
OTHOLEHVe ObLIeCTBa K MpaBy; COBOKYMHOCTb MPaBOBbIX 3HAaHWA B BWAE HOPM,
YOEXKAEHMI 1 YCTAHOBOK, CO3AABaeEMbIX B MPOLIECCE KUZHEAESTENBHOCTM.

OCHOBHOV 3aayelt Noboro COTPyAHWKA MOSMUMM SIBNSIETCS Ha  HarpaeieHve
Cy6bEKTMBHOIO OTHOLLIEHMS! FPAXKAaH K NpaBy K 60ee 3aKOHHOMY 1 O6bLEKTUBHOMY.

VHbIMA  CTIOBaMK, YYACTKOBOMY YMO/IHOMOYEHHOMY MONMWLMAM, NS YCTMELIHOro
BbINOMHEHNSI CBOMX 3ada4 Ha OB6CTYy)XMBAaeMOM WM a[MWHWUCTPATMBHOM Yy4JacTke, B
TECHOTE CO 3HaHMEM MPABOBOW Ky/bTypbl HACENEHUS HEOBXOAMMO BbITb KOMMETEHTHBIM
BO MHOMMX BOMPOCAX, CBA3AHHbIX C XXW3HbIO YeroBeKa.

KpoMe 3HaHMs HOPMaTMBHO - MpPaBOBbIX AaKTOB, OMEPATUBHON O6CTaHOBKU M
HEraTMBHOMO KOHTVHIEHTA Ha YUaCTKe, Y4aCTKOBbIM YMOHOMOYEHHbIN NOMULIMM AOIDKEH
6biTb 3HAaKOM C TMCUXOMOTMEN MacC WM WHOMBUAYYMOB, MNpecekaTb W BbISBMSTb
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MPECTYN/IEHNSI MPEBEHTVMBHON HAKMOHHOCTW, MPABOHAPYLUEHWUSI B CEMENHO - BbITOBOW
cdepe, 6O HeraTvBHOE W AEBUMAHTHOE NOBEAEHUE MpaXKaaH UCXOaUT Npexae BCero u3
CeMbM M €ro OTHOLLIEHWS K 3aKOHY U MOMMLMK.

Borbluoe KOMMYECTBO 3asiBNEHWA M COOBLLEHMIA He MO3BOASIOT  Y4aCTKOBOMY
NPOBOAMTL NMPOhUIaKTUYECKME MEPONPUSTIS CPEAN HACeNEHNS, @ 3TO BNEYET 3a cobol
pOCT MpecTynHocTv. OfHaKo, KOrAa y4acTKOBbINA YMOHOMOYEHHDIA Nnonmumm paboTaet
«Ha 3eM/1e» TO POCT MPECTYMHOCTU 3aMEJISIETCS MYTEM BbISIB/IEHUS] aAMUHUCTPATUBHBIX
NPaBOHAPYLLEHWI 1 YrONOBHBIX MPECTYTIEHNIA.

BOMbWMHCTBO  MaTepuanos, 3apeructpupoBaHHbiX B KYCIT uMeloT  xapakTtep
HOMEHKNaTypHbIA, 6e3 Kakux - fM60 MPU3HAKOB HapylleHUsl 3akoHa. HekoTopbix
3asB/IEHUIA MOXKHO M36exaTb Npu npodunakTnieckoin pabote ¢ HaceneHueM. OpHako
npu cbope Matepuana MpPOBEPKM C HEKOTOPbIMM TpaXKaaHaMu M OpraHuM3auusiMm
NPUXOAUTCS BECTU ABOMHYIO paboTy.

Mpn BCEM 3TOM He CTOUT 3abbiBaTb, YTO YYETHO - PErUCTPALMOHHAS AESTENbHOCTb,
cornacHo lMpukasy MB[ Pocamm ot 29 asrycta 2014 r. N 736 O6 yTtBepxaeHum
VHCTpYyKUMM O nopsigke npvieMa, perucTpauvn 1 paspelleHnst B TeppuTopuasbHbIX
opraHax MwuHUCTEpCTBA BHYTPEHHUX gAen Poccuiicko deaepaumy 3asiBNEHUN 1
COOBLLEHMI O TMPECTYr/ieHusX, 06 aAMMHUCTPaTVBHBLIX MPaBOHAPYLUEHWSX, O
npoucwecteusx” [1] 06s3bIBaeT KaXaoro COTPyAHMKa Y3HaBLUEro O NMPEeCTYrEHNN Win
MPaBOHAPYLUEHUM MPUHSTL Mepbl K €ro He3aMemUTeNbHOM  pervcTpaumm  Ans
[ianbHelilero 06beKTUBHOMO pasbupaTebCeTaa.

OoHVMM M3 HaCylHbIX BOMPOCOB Ha MpaKTWKe, SIBMSIETC BOMPOC CMELLaHHOM
COBETCKOM U POCCWIACKON MpaBOBOW KySbTyp B CO3HaHUM rpaxxaaH. MHoraa moxusion
yerioBek obpalaeTcs C BOMPOCOM K YYaCTKOBOMY, KPerKO 3aKpenvsB B CO3HaHMU
COBETCKME HOPMbI MpaBa, W XXAET pearupoBaHKst Mo YCTApeBLUMM 3aKOHaM Mo «406poi
namMsT1 0 AOBPbIX BPEMEHaxX» U ... @ BeAb paHblle Munnums aenana Tak». OgHako v ¢
3TWM, Kaszanocb Obl, 6e306MAHbIM SIBMIEHMEM CTOMUT 60pOTbCS CTOWKMM  3HAHWEM
COBPEMEHHOr0 3aKoHa. Ha npakTuke, B HekoTopbix oTaenax MB[ Poccuun, yacto
6biBaloT 0bpaLleHNst XKMIMLIHOTO XapakTepa. Hampumep, Hekwi rpaxpaHvH Aenut
COBMECTHOE MMYLLIECTBO 1 MPUXOAWT Ha OMOPHbI NMYHKT Y4aCTKOBOMO YMOHOMOYEHHOMO
nosmMLMKM C NPocbboii 0 TOM, YTODbI 3aATK B CBOKO KBApTMPY 3aKOHHO M C Y4YaCTKOBbIM,
TaK Kak ero cyrpyra He MyckaeT W rpo3vTcs B Clyyae ero BuauTa 06BMHUTL BO BCEX
npecTynneHusix YronoeHoro Koaexca Poccuiickoi ®enepaumm [2]. Mpukas MB/, Poccvn
oT 29 Mapta 2019 r. N2 205 «O HeceHun ciyxbbl y4acTKOBbIM, YMOHOMOYEHHbIM
MOMMUMM Ha OBCY>KMBAEMOM  aAMWHWUCTPATMBHOM Yy4yacTKe W OpraHv3aumy 3ToW
festenbHoCcTU»  [3] MpsMO  yKasblBaeT Ha OCHOBHble OPMbl HeceHust  CyXxObl
YYaCTKOBbIM YMO/THOMOYEHHbIM MONMUMK. A IMEHHO:

1. MpodmnakTnyecknin 06xoa agMUHUCTPATUBHOMO yyacTKa.

2. PaccMOTpeHWe 06paLLEeHmii rpakaaH.

3. HavBuayanbHas npodunakTuyeckas pabota.

4. MpveM rpaxxaaH.

5. OTueTbl Nepes HaceneHreM o NpoaeniaHHoM paboTe.

M3 paHHOrO cCnvcka, Ha MpaKTVKeE MHOMMX OTAENOB  MOMMuMM,  OCOBEHHO
B3aMMOAEVCTBYIOT Mexay CobolM BTOPOW, TPETWA U YeTBEpTLIM MyHKTbl. M60 nocie
npuemMa rpaxgaH WHOrAa peructpupyetcs obpalleHue rpaxaaHuHa, KOTopoe B
6OMbLMHCTBE C/ly4aeB MpuBOAMT K cbopy MaTepuana npoBepKM W BedeT K
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npocunakTMyeckon paboTte, B Xo4e KOTOPOM Ha TOT, WM MHOM CyGbeKT MpovCXoauT
B/IMSIHAE YYACTKOBOIO YMOITHOMOYEHHOMO MOMMLMM B BUAE C/IMSIHUS MPABOBbIX KYNBTYP
COTPyAHMKA MOMMUMM W FpaXAaHWHA BbiTEKalollee B MEPCNEKTUBHOE HanpaBieHue
NPOTUBOLENCTBIMS NpaBOHapyLLeHwi [4].

0606LLas BbllLeckazaHHOe, YYIT aomkeH 0611aaaTh CTOMKUMM KaueCTBaMm NCyXosora,
FOPUCTa, SKOHOMWCTA U Neaarora.

Ha KkaXaoM aAMMHWUCTPATMBHOM YYacTKe CyLIEeCTBYIOT JiMua, MOABEPrHyTble
aAMVHWUCTPATUBHOMY HaZI30py, BbITOBbIE XyNMraHbl U MHbIE NWL@, COCTOSILUME Ha yJeTe.
VIMEHHO Ha [JaHHbIX /ML B MEPBYD O4Yepedb AO/MKHO MPOUCXOAUTH  BMSIHUE
YYaCTKOBOro A/ NOAAEPKaHUs! 3aKOHHOCTM M NopsiAka Ha aAMUHUCTPATUBHOM yYacTKe.

WHavBuayanbHas npodmnakTiieckas pabota OCyLLeCTBASETCS B COOTBETCTBUN C O3
«O nonvummn», AOMKHBIM 0bpa3oM odopMsSieTcs B aKTax MpoBepku (Hampumep,
MOAHaA30PHOM0) @ Tak XXe BHOCWTCS! B 6asbl AaHHbIX M MepeaaeTcs B BMAE panopTa
HaYanbCTBy.
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3aiiuyesa C.IM.

[OLEHT Kadeapbl rocyAapCTBEHHbIX U MPaXKAaHCKO - MPaBOBbIX AUCLMMIIVH,
KaHAMAAT nesfarorvyeckux Hayk,

TaM60BCKMIA prnMan aBTOHOMHON HEKOMMEPYECKOI OpraHM3aLmm
BbICLLEr0 06pa3oBaHuMst «POCCUINCKIMIA HOBBIN YHUBEPCUTET>

MCTOPVUYECKWIA ACMEKT NMPABOBOIO HUMMJTM3MA B POCCUM

AHHOTauua. B cratbe paccMaTpuBalOTC  3aKOHOMEPHbIE  CBS3WM  Mexay
onpeaeneHHbIM UCTOPUYECKUM 3TaroM U YPOBHEM MPOSIBIEHMS NMPaBOBOMO HUMMM3Ma.
AHaNM3MPYETCS BIMSIHWE MOSIMTUYECKOrO CTPOSt HA HWUMMIMCTUYECKME HACTPOEHWS! B
obuecrse.
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KnioueBbie C/10Ba: HUMVINCT, NMPaBOBO HATMIIMEM, HUMMIIMCTUYECKWUE HACTPOEHWS,
M3MEHEHME NOMUTUYECKOrO CTPOSi, MpaBa YerioBeka.

Zaitseva S.P.

associate Professor of state and civil law disciplines, candidate of pedagogical Sciences,
Tambov branch of the Autonomous non - profit organization

of higher education "Russian new University»

THE HISTORICAL ASPECT OF LEGAL NIHILISM IN RUSSIA

Annotation. The article deals with the natural relationship between a certain historical
stage and the level of manifestation of legal nihilism. The influence of the political system
on nihilistic moods in society is analyzed.

Key words: nihilist, legal nihilism, nihilistic sentiments, change of political system,
human rights.

PeTpoCreKTUBHBIN aHanmM3 MpUYUH HATMAM3MA B LIESIOM U NPaBOBOrO HUrMAM3Ma B
YaCTHOCTV 06YCNaBNMBAETCS, NPEXAE BCEro, TEM, YTO OLIMOKM MPOLLIOrO AO/MKHbI ObiTh
yYTeHbI U He CTaTb OLIMbKaMK HacTosILLero.

MpaBOBOW HAMM/IM3M MMEN MecTo BbITb elle B [peBHeli Pycu. He 3psi cylectBoBaso
Bblpa)KeHue «Ha Pycv NpaBsAT Ntoau, a He 3aKOHbI». V13 AaHHOro BblpaXKeHUs BUAHO, YTO
nmoay pagbl 6blM MOAYMHSATBCS 3aKOHaM, HO Y4YWTbIBas XapakTep TaKuX 3aKOHOB
(3ayacTyio fadke XeCTOKOCTb), CUMTann 31O HeuenecoobpasHbiM. A e 3aKoH 1 Bbin
«XOpOLL CO6OI», TO HAXOAMNCh NN, KOTOPbIE BbILLE MO CTaTyCy, a ClefoBaTeNbHo, U
npasga (NepeHOCHOM 3HaYeHUM 3TOr0 CJI0BA) HAXoAMNack y Tex, KTo 6oraye wim Bbille
Mo craTtycy.

OpnHaKo KIHOYEBOW MHTEPEC /1St HaC NPeACTaBNsoT HUMWIMCTUYECKUE HAaCTPOEHUS B
KoHue XIX u Hayane XX Beka. Bo3HMKaeT BOMPOC, MOYEMY HUMMIM3M OOCTUI CBOErO
anorest IMEHHO B ZiaHHbIi neproa? MoyeMy ero kak TakoBoro He 6bi10 B [ipeBHel Pycy,
B aroxy npasnenvs Metpa I u EkatepuHbl 11? MpuumHOi ToMy MOCyXuia MonmTvKa
psifa eBpOMeNcKMX CTpaH, FAe Hayana OCO3HaBaTbCs HEOBXOAMMOCTb 3alMThl MpaB
YenoBeka, BO3HWKMA maes BceobLuero paBeHCTBa. Jioau CrapLuero roKOMEHUs He Tak
MPOHUK/IMC MAEE paBEHCTBA M MPOYMX HOBOBBEAEHWI, OCYLLECTBNsEMbIX B EBpone.
NSt HUX 6bII0 NpOLLE NMPUAEPKMBATLCS TPAAULIMOHHBIX LIEHHOCTEN, YKIaZoB, T.€. OHM
6bi1 B BOMbLLEN Mepe KOHCEPBATVBHLI. B ToXe BpeMst MOnoaexb, KOTopasi CTpeMunack
K 4YeMy - TO HOBOMY, HECBOWCTBEHHOMY POCCMICKON AEMCTBUTENBHOCTU, BOCMPUHSIA
eBponeckue naen. Ho B CBSI3M C TeM, UTO rocyiapCTBO B HEKOTOPLIX CITyHasix He MOrJIO,
B HEKOTOPbIX MPOCTO He XOTEeNO peanu30BbiBaTh Te WM WHble Maen W MPUHUMMbI,
KOTOpble CBOWMCTBEHHbI MPABOBOMY rOCYAApCTBY, MpaXKAaHe Hayana BOCTPUHMMATH
MONUTUKY FOCYAapCTBa M CyLLECTBYHOLLUEE 3aKOHOAATENbCTBO Kak Hecrnpaseanmsoe. A
€C/M rocyapcTBO MOCTYNAET C HAceNeHneM HecnpaBeaMBO, TO U HaceneHne A0MKHO
nocTynaTb C rocy4apCTBOM Takke. [aHHOro mpuHUMMia v npuaepXusanacb Monoaas
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WHTENNUrEHLUMSt TeX BpeMeH. 3aKOHbl CTarM ANt HAX HE YEM WHbIM, KaK CpeacTBOM
nopaboLLeHnst HacemneHnsl, C KOTOpbIM HeobxoavMo 6biio 60poThCS  HEe3aKOHHBLIMM
MeToAaMMU.

/3BECTHBIM HWUMMIMCTOM TOro BpeMeHn 6bin Mucapes [.W., roBOpMBLLMIA O TOM, YTO
HeobxoayMo CBeprHyTb CamMoAepaBue, MOCTPOWTb HOBOE rOCYAApCTBO, KOTOpOe Obl
OCHOBbIBA/IOCb Ha Maesx uectHoctTn. OpgHa M3 ero paboT Tak M HasblBanacb
«Hu3BepxeHue 6n1arononyyHo LAPCTBYOLEN AMHACTUM POMaHOBLIX W M3MEHEHMe
NOMUTUYECKOrO U OBLLECTBEHHOMO CTPOSi COCTABISIET €AMHCTBEHHYIO LeNb WM Hagexay
BCEX YeCTHbIX rpaxaaH Poccum» [3, €.393]. Takum obpa3oM, cHavana nposiBAsSIOCH
HeraTMBHOE OTHOLLEHME K MpaBy, 3aTeM K rOCyAapCTBy, KOTOPOe MpUHMMAso
HeCnpaBe/IMBble 3aKOHbl, @ 3aTEM W BOBCE Y HEKOTOPbIX rpaXKaaH MpOosiBSIUCH
QHaPXMCTCKME HaCTPOEHMS.

/13BECTHBIN poMaH pycckoro nucaTens TypreHeBa W.T. YETKO OTPaXKaeT CUTYaLMIO Tex
BpEMEH, Koraa OTLbl (CTapLuee MoKOoNeHne) AepXKanoch 3a TPaAMLMOHHbIE LIEHHOCTY, a
et (Monoaexb) Mbo OTpyUaIM BCSKME LIEHHOCTW, MO0 AepXanncb CBOMX HOBbIX
LeHHocTe. BasapoB - rnaBHbIA repoil poMaHa roBopuT crieaytolee: «HUruamct, ato
YesnoBeK, KOTOpbIA He CKIIOHSIETC HW MNeped KakvMWM aBTOpPUTETAMM, KOTOPbIN He
MPYHUMAET HY OHOO MPUHLMIMG Ha BEpY, KakuM Obl YBaXEHMEM HU Bbln OKPYXKEH 3TOT
NpYHUMN». [laHHOEe BblpaXKEHWe rOBOPUT O TOM, YTO HWIWIMCTOM MOXHO HasBaTb
MaprvHana, KOTOpbli He MPU3HAET OOLLENPUHSTBIX HOPM, HaXOAWTCS Ha CTblke
pasfMYHbIX CoLMarbHbIX rpymmn.

Mepvog craHoBneHns CCCP Takoke NpOSIBASNICS HUMMAMCTUYECKUMM HAaCTPOEHUSIMM.
Bo - mepBbIX, POCCUINCKOE HaceneHne BOLIO B HOBYK FOCYAAPCTBEHHOCTb CO CTapol
MCYXONOrME MPaBOBOTO HWUrMM3Ma. Mpy 3TOM He MMeNo 6OMbLUIOrO 3HAYeHUs TO
06CTOATENBCTBO, YTO HOBbIE MPEANMCAHUS], HOBbIE COLMAbHbIE HOPMbI MCXOANN He OT
CTapo UMMEPCKO, @ OT HOBOM COBETCKOM BfacTv. B To e Bpems, ae - dakTo
MPOBOAMIMCE He Bbibopbl, @ (opMarnbHOe 3aKperyieHe KaHaWMAaToB B AenyTaTbl,
0A06pEHHBIX MAPTUMHBIMK CTPYKTYpaMu. Bo - BTOpbLIX, HOBOE COBETCKOE MPaBO CTasio
(hOpMMPOBaTLCS He Cpasy, a MO MPULLECTBUIO HECKOSBKUX JIET 3MOXM <PEBOJIFOLIMOHHOIM
LienecoobpasHocTu». Takasl LenecoobpasHoCcTb 6bla BecbMa 3bIOKOM OCHOBOWM [N
YKPEn/eHusi NpaBoBOro no3uTuemamMa [4, c.6].

B nepuwoa passuns CCCP Kak TakoBOro MposiBNEHMS NMPaBOBOrO HWUMMIM3MA Mbl He
BCTPETUM. ITO MOXHO CBSI3aTb CO C/IEAYIOWMMU MPUYMHAMK: TOTASUTAPHBIN PEXUM
npeanonaran XecTkue CaHKUMM K HapyLuMTensM NpaBoBOro Moss - AaHHas npuynHa
KacaeTcs NMYHOCTEA C AECTPYKTMBHBIM CKMaoM XapakTepa; AOCTaTOMHO LUMPOKO
MpoBOAWIACh NporaraHaa MAel U LieHHOCTe! (NtoboBb K CBOEN CTpaHe, Tpydontobue,
YBaeHWe CTaplumx); TpeTbsl TMNpuUuMHa SIBASETCS  CIEACTBMEM MponaraHgbl U
TOTQ/MTApHOrO  peXxuMa B LEOM,  MNpeanonaraloero  3akpbitocTb  OT
KanuTanuMCTuyeckux cTpaH. LUupokasi nponmaraHaa BCTpavBanacb B yMbl Jitoaen,
KOTOpble CBSITO BEPUIM B MOCTPOEHNE KOMMYHW3Ma, 6paTcTBa, BEpUM B TO, YTO Maeu,
MMEBLLME MECTO B KanWUTanMCTUYECKMX CTPAHAX OKaXyT HEraTUBHOE BIMSHUE.
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Mepexoas K HOBEMILEMY BPEMEHW, CTOMT 06paTwTb BHWMaHue Ha 90 - e roabl U
Hayano AByXTbicsuHbIX. KoHel 80 - X rogoB 1 Hayano 90 - X CTanm HekuM npoobpasom
NpaBoBoro HurmnmaMa B XIX n XX Bekax, MOCKOMbKY YCIOBUS YKN3HW HaceNeHns CUbHO
YXYOLWWINCb, OpraHbl B/ACTM He MOI/IM  [OroBOPUTLCS MeXay Coboi, JofsMm
HeobxoaMMo 6bl1I0 MUCKaTb CpeacTBa 3apaboTka, 3a4acTylo HOCSLME HE3AKOHHbIN
xapaktep. B paHHbIi nepuop 6bU10 He A0 UeHHOCTel npaBa, 6biia ogHa uenb -
BbIOpaTbCS U3 HULLETBI JTH0ObIMM CMOCO6aMM U BbDKUTB.

B HoBOOGpa3oBaHHOM rocyaapcTae - Poccuiickoin depepaLiyy, CTano A0BOSBHO YacTo
NposIBNSATLCS  NPOTUBOpeYMe eaepanbHOr0 M PervoHanbHOrO0  3aKOHOAATENbCTBA.
KoHctuTyumoHHoMy Cyny PO wn [eHepanbHOMy npokypopy P® npuwnocs Hemasno
nopabotaTb, 4To6bl NPYBECTU BCE B COOTBETCTBME, HO paboTa 3aTarvBanach TeM, UTO
COTHW MPEACTaBNEHUI He ABWIa/IMCb C MEPTBOM TOYKM AOCTaTOMHO AOIroe BpeMms. B
KOHEYHOM c4yeTe, BCe MOCTENEHHO CTasnio NpUXoauTb B HOPMY, HO A0 cux nop paboTa no
3TOMY MPOLIECCY HE NMPEKPATUIACh, YTO HEM3GEXHO MPOSIBIISIETCS B HACTPOEHUSIX JItOAEN,
X HENEMUTUMHBIX AEVCTBUSIX M MOCTYTKaX.

Hanbornbluyto m3BectHoCTb B koHUe 80 - X rogoB npwobpena dpasa opuctos
«[103BOSIEHO BCE, YTO He 3arpeLleHo». HekoTopble inLa CTanm Nosb30BaThCA AaHHOM
(hOpMYNIMPOBKOMA U HAXOAWTb M3bICKAHWSI MOMyYEHUs TOro UM MHOro bnara Bpoae Obl
3aKOHHbIM MyTeM, HO NpW 3TOM MOMNMpas LLeHHOCTU CripaBeIMBOCTU.

B Hauane cBoero nyTv B ka4eCTBe rocyapcrea B Poccuiickolt deaepaumm octaBanmch
YMNpaBfeHUbl, KOTOpblE MPUBbIKIM K «MapTUMHBIM TOHSITUSIM», MO3TOMY OSIB/IEHNE
Takoro (heHoMeHa Kak «yKa3HOe MpaBo», 3aK/OuYaBLUErocs B HageneHuu npesvgeHTta
MOTHOMOUMSIMK, COMMIAaCHO KOTOpbIM OH MOr BTOpratbCs B /itobyto cdepy, Bbi3Bano
HeroHMMaHMe. O4yeHb YacTo yKasbl BCTyrNanm B NpsiMoe MpoTvBopeune ¢ KOHCTUTYLveN
PO. Mo cym pena peyb Wia O HoBOW (popMe MpaBOBOrO  HUMMIM3MA,
[ETEPMUHMPYEMOIO BbICLLEN BMACTLIO, KOTOPasi CaMa AO/MKHA MOAYMHSITLCS 3aKOHaM, a
He «rHyTb» ux nopg cebs [1, ¢.16]. Takas no3uumst obocHoBbIBanacb TeM, yto 6e3
HamMuMsl TeX WIM  WHbIX YKas30B, PaCroOpshKEHWA HEBO3MOXHO  MOCTPOEHUE
[emMoKpaTUYeCKoro MpPaBoBOro rocyaapcrea. OaHaKo ecriv caMy NpeaCcTaBUTeNN BacTy
MOMMPatOT IMaBHbIA 3aKOH, YTO OCTaeTCs FOBOPUTb O rpakaaHax CTpaHbl. Takum
06pa3oMm, Mbl BO3BPALL@EMCS K BbIpaXKEHWIO «Ha Pycv MpaBAT Noan, @ HE 3aKOHbI».

FynsmxuH B.H. Booble roBoput O TOM, YTO MPaBOBOM HUMWIM3M SIBASETCS
HaLMOHaMbHOM OCOBEHHOCTBIO  POCCMSIH.  3TO  BbI3BaHO, B MEPBYID  OYepesb,
TPAOVLMOHHBIM ~ UCTOPUYECKN  CIOXKMBLUMMCS  BIOpOKpaTUYECKMM,  «XOJOMCKUM»
XapaKTepoM OBLLECTBEHHbIX OTHOLLEHWI B Poccun. Ho, HECMOTps Ha TO, YTO MPaBOBOV
HUMIM3M CTasn CBOMCTBOM HALLEro HaLWMOHA/IbHOMO XapakTepa, HeO6X0AMMO YUUTbIBaTL
TO, YTO OH BO MHOrOM SIBMISIETC C/IEACTBMEM HALIEro <«MCKaHusl LapcTBa MpaBabl»,
KOTOpOE BCE - TakW SBNSETCS NpeobnafatomM B pycCKOM Co3HaHum [2, €.25].

TakuM 06pasoM, MPaBOBOM HUMMIM3M MPOSIBAS/IC Ha MPOTSHKEHUM BCEM UCTOpUM
Poccv M [0 HacTosiero BpeMeHW. HauanoMm npeofoneHusi Takon npobrembl
nocyxmno npuHstue B 1993 rogy KoHctutyumm P®, kotopast nposo3riacuna Poccuto
MpaBOBLIM FOCYAAPCTBOM. py 3TOM CrOPHOM MPEACTaBMSIETCS TOUKa 3pPEHUs] O TOM,
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SABNSETC NN POCCMS TaKOBbIM MOCYAPCTBOM. Ha Hall B3r/isifl, MpaBoBOE roCyAapCTBO
CKOpee HOCUT [JEKNapaTVBHbIN XapakTep. Poccio MOXHO Ha3BaTb MoKa JiLb
MONYNpaBoBbLIM OCYIAapPCTBOM. B3auMOCBS3b MPpaBOBOrO roCy[apcTBa M MpaBoOBOro
HATWIM3MA HE BbI3bIBAET COMHEHMI. [lpn HaMuMM  [EiCTBUTENLHO  MPaBOBOrO
rocy)apcTBa NpakTUYecKy OTragaeT NpaBoBON HUMMM3M. Mbl FOBOPUM «MPaKTUUECKU,
MOCKOMbKY  MPaBOBOM  HUMWIM3M  [EUCTBUTENLHO SIBMSIETC 4Y4eM - TO  Bpode
HALMOHANBHOM YepThI POCCUICKOrO HApoAa, OT KOTOPOW B MOSHOW Mepe M36aBuThCS
HEBO3MOXHO. K TOMY >Xe He TONbKO OT MPOBOAVMOI MOMUTUKA rOCYAapCTBa 3aBUCUT
HafMuUMe WM OTCYTCTBME TaKOro HUruimMsMa. OHO 3aBUCUT OT JIMYHOCTM CaMoro
yeroBeka, koTopast (hOPMUPYETCS HE TOJBKO MyTEM CYLLECTBYIOLLEro YCTpoiicTea. [daxe
B CaMblIX 61aronosyyHbIX CTpaHax MMEET MECTO MPaBOBOW HUMUIN3M, BbIPaXXatoLLMIACA B
[ECTPYKTVBHOM MOBEAEHUN,
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MEXAHWU3M PEAJIUSALIMN UHCTUTYTA
CBUAETEJ/IbCKOIro MMMYHMTETA

AHHOTaUMNA

B paboTe paccMOTpeHbl Kakue MexaHM3Mbl peann3aumm UHCTUTYTa CBUAETESBCKOrO
VMMYHUTETA NpUMeHsItoTcst B Poccuickoii Gesepaumm, UX OTMUMTEbHasi 0COBEHHOCTb
N CXOXECTb MeXay COBo.

KnroueBblie c/ioBa

CBuOeTeNb, CBUAETENbCKUIN MMMYHUTET, MEXaHW3M peanusaumy, KoHctutyumst PO,
YrofMoBHO -  MpOLECCyalbHbii  kogekec P®», HOpMbl MpaBa B YrOSIOBHOM
3aKOoHOAaTeNbCTBE.
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AKTYanbHOCTb CTaTbu 0BYC/I0B/IEHa TeM, YTO B MPOLLSIOM U HAcTOSILLEM BpEMEHW B
Poccuiickoli deaepauyin CBUAETENbCKUIA MMMYHWUTET BbI3bIBAET MHOIO BOMPOCOB Npw
MPaKTUYECKOM MPUMEHEHUM Ha Pas/NYHbIX CTaaMsix BO3OY)KAEHUS U PacCMOTPEHWs!
YrofoBHbIX Aen. B HacToslee BpeMsi y CBMAETENBCKOTO UMMYHWUTETA HET [eTasibHOM
3aKOHOAATE/bHOM pernamMeHTauMn npeaenoB, obbeMa M rpaHul. Mcxoas U3 Bbille
CKa3aHHOTO, BO3HMKAET 3aKOHOMEPHbBIM BOMPOC O IpaHMU@X CBMAETENBLCKOTO
UMMYHUTETA B COBPEMEHHBLIX peansiX YrofIOBHO - MPaBOBOrO 3aKOHOAATENbCTBA
Poccuiickoli deaepaumm.

Moapo6HbIM  aHanM3 NUTepaTypbl MO  IOPUCTIPYAEHUMM Ha [daHHYO TemaTuky
MOKa3blBaeT, YTO aBTOPbl, PaCCMAaTPUBAIOT MPAKTUYECKYIO CTOPOHY peanvsaumm
npeaenoB CBUAETENbCKOTO MMMYHWUTETA, YAENsis Mano BHUMAHWSI TEOPETUYECKVM
acrnekTaMm. B 3ToM CBS3M MOXXHO 3aMETUTb, YTO TEOPETUYECKMMI acreKTaMM 3aHMMaCh
3KCNepTbl M3 coceaHux crtpaH boislero Cosetckoro Coto3a. BHuMaHMO noasepratoTcs
Tpyabl O.T. CelthkaHoBa. [lpuMeHuTENbHO K paccMatpueaemoMy Bonpocy O.T.
CelixaHOB  BbIBOAWUT ClEayHOLME KOHCTPYKLMM, BbIOENSAS TOHATUSE  «Mpeaesbl
CBMAETENBCKOrO UMMYHUTET@», «TPaHULbl CBUAETENBLCKOrO MMMYHUTETa», «OObEM
CBMAETENBCKOrO UMMYHUTETA».

/13 npenenoB v rpaHuL, CBUAETENbCKOrO UMMYHUTETA, BbITEKAET POAOBOE MOHSTUE
«0bbveM cBMAETENbCKOro MMMyHUTETa». ObbeM CBMAETENbCKOrO WMMyHUTETA 3TO
(hakTMyeckne fOaHHble, YKasblBalOWME HA BWHOBHOCTb OMPEAENEHHOrO /mua B
COBEpPLUEHMM MPOTMBOMPABHOrO MOCTYNKa. TakuMK (PaKTUYECKVMU AaHHbIMU SIBNISIETCA
MHOpMaLWs, KOTopasi KakK [I0Ka3aTelIbCTBO MOXET SIB/IITbC OCHOBOW OBBMHEHUSI U
pacKpbIBaTb MNPU3HAKKM M 3N1EMEHTbI MpaBoHapyLueHns.[4.¢.52]

B TEopuM OTEYECTBEHHOMO YrofIOBHOrO MPOLIECCA TOSIKYHOTCA pasfiMyHble KpUTepum
npeaenoB CBUAETENLCKOrO MMMyHWTeTa. Tak, [d.CmMmpHOB roBopuT: <«ECTb BCe
OCHOBaHMWSA Mosaratb, YTO Kpyr (PaKTMUYECKMX AaHHbIX, O KOTOpbIX CBMAETENb BrpaBe
yMOnYaTb WM OTKa3aTbCs CBUAETENLCTBOBATb, [O/MKEH ObiTb OrpaHWYEH TOSBKO
YrOMOBHO - MPaBOBbIMW MHTEPECAMU AOMPALLMBAEMOro U ero 6rmskmx»[5.c.33]

P.KyccmMaynb  [OMOMHSS  BbllenepeuncieHHble npefenbl, YKasblBaeT Ha TO, uTO
«Heponyctumo  TpeboBaTb OT  rpaxpaH coobwatb o0 cebe M cBOMX OGIN3KMX
POACTBEHHMKAX Jltobble CBeAEHWS HEraTMBHOIO XapakTepa»[3.c.72]. B Toxe Bpems
aBTOpP OTMEYaEeT, MOCKOSbKY BPEAHOCTb («HEraTMBHOCTL») CKpblBaeMoi 0 cebe M o
CBOMX OMM3KMX POACTBEHHMKAX WHGMOPMaUMM MOXET OUEHUTb TOMbKO CyObekT
npeaycmoTpeHHoro cr.51 KoHctutyumm PO npaBa, To 3Ta CTaThs akTUyecku aaet
BO3MOXKHOCTb CKpbIBaTb /100y, N HE TOMbKO HEeraTuBHY, MHAOPMaLMIO.

Ha npakTuke e BO3HMKAET psifi BOMPOCOB: KaK MOHMMAaTb yKa3aHue 3akoHa O npase
NMU@ He [aBaTb MOKa3aHMsi NPOTUB cebsl camoro M CBOMX 6IM3KMX pOACTBEHHMKOB? Ha
KaKmne KOHKPETHbIE BOMPOCh! CBMAETENb UMEET NPaBo BOBCE He OTBeYaTh?

Psin 5KCMEpPTOB CYATAIOT, YTO peyb AO/MKHA MATU He TOMbKO O BOMPOCaX, KacatoLLmXCst
06BMHEHMS nvua (ero 6nmM3KMX POACTBEHHWMKOB) B MPECTYM/IEHUMM, HO M 06 MHbIX
BOMpOCaX, B KOTOPbIX €CTb (POPMY/IMPOBKU O MPUYACTHOCTM STUX /ML K COBEPLLEHMIO
MPECTynHoro AesiHus (Hanpumep, O MPUHAANEXHOCTU MLy HOXa, NWUCTOoNeTa Wn
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KaKoro - 6o Apyroro NpeaMeTa KOTOPbIM COBEPLLIEHO YOUICTBO, O TOM, e HaxoAsTCs
MOXULLIEHHbIE Bewm 1 T.n.)[ 3, ¢. 35 ].

Takum 0b6pasomM, c1.51 KoHctuTyummn PO paet daktuueckn, mobomy dusnieckomy
N1y MpaBO OTKas3aTbCsl OT Aayn JobbIX MOKasaHWiA MPOTUB cebs M CBOMX GIM3KKMX
POACTBEHHMKAX KOMY Obl TO HM ObIIO U B Kakol - /Mbo hopMe, 33 UCKITHOUYEHMEM
ClyyaeB, NPeaycMOTPeHHbIX hefepanbHbiM - 3aKOHOM. MOXHO cKasaTb, Mpeaenos
CBUAETENBCKOTO MMMYHUTETA KaK TaKOBbIX HET, MCMOMb3yeTcs  «pacryibiB4aTas»
dopmynmpoBka, KoTopasi MOXeT OblTb 6GecyecTHO MCMoMb30BaHa — Yy4aCTHUKaMM
YrofioBHOMO CyA0NpOM3BOACTBA.

Mpepnaraetca Takke, 4to B YIK PO HeobxoaMMO KOHKPETU3MPOBATb COAEpXKaHWe
06CTOSTENBCTB, MO KOTOPbIM JIMLO MOXET OTKA3aTbCs OT Jauu MoKasaHWi win He
Bripase 6bITb AONPOLLEHO.

B 3aKkoHe cnenosano 66l 0603HauMUTh, UTO MPaBo OTKa3a CBUAETENLCTBOBAHWS MPOTUB
cebs camoro M CBOMX OnM3KMX POACTBEHHWKOB BO3HWKAET TOrAa, Koraa OTBETH
CBMAETENS Ha 33A)aHHble BOMPOChI MOryT ObITb UCMOb30BaHbl B BUAE AOKA3aTeNbCTBa
MPUYACTHOCTU YKa3aHHbIX S1LL K NPECTYM/IEHMIO.

M3 HopMm YIK PO He coBCeM $CHO: CyleCTBYeT /M MpaBo, CHOBa 06paTtuTcs K
CBMAETENLCTBYIOWLEMY Ny B CWY BHOBb BO3HMKLLMX OBCTOSTENbCTB, €M OH
OTKa3asCsl JaBaTb NoKa3aHWst 40 3TOro.

B u.2 c1.11 YMNK P® ycraHaBnMBaEeTCs, YTO B Clydae corfacus nvu, obnagatoLumx
CBUAETENBCKUM MMMYHUTETOM, AaTb NOKa3aHWs A03HaBaTe b, CleAoBaTeslb, NPOKypop U
cyn obsi3aHbl MpeaynpeauTb YKasaHHbIX /ML O TOM, YTO WX MOKa3aHWs MOryT
MCMOMb30BaTbCs B KaveCTBe A0Kas3aTe/lbCTB B Xofde AasbHeMero Mpov3BOACTBa MO
YronoBHOMy Ziesty. [py 3TOM He 0 KOHLi@ SICHO, MOXET /M SO HavaB NpeaoCTaBsTh
MOKa3aHu1sl, BOCMOMb30BaTbCS AaHHLIM MPaBOM WM OTKa3aTbCA OT AasibHeMlleid aaum
MNOKa3aHWM.

TakuMm 06pa3oM, Ha MO B3rfsih, MpPaBO Ha CBUAETENBCKUA WMMMYHWUTET HOCWT
MPOTEKAIOLWMIN XapaKTep, a, C/1eA0BaTeNbHO, He MPepbIBAETCA OTKasoM. [lpu 3ToM,
MoKas3aHWs [JaHHble paHee MOryT SBMSTLCH 3HAUMTENbHBIMU NS [Aena, Tak Kak OHW
MOSlydeHbl  COrMIACHO  MPEeayCMOTPEHHOW  YrOfioBHO -  MPOLIECCYarnbHOM — hopMol,
paccMaTpuyBatoTCsl HapaBHe C APYriMU UCTOYHMKAMM [JOKa3aTeNbCTB U He TEPSIIOT CBOEN
tOPMANYECKON CUbI.
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Kasakosa 1O.B.
CryneHt
(PrY Hedpv v raza (HAY) um. U.M. TybkmHa)

POJ1Ib NPABOCYANS
B NPEOAOJIEHUX NPABOBOIO HUMMJIN3MA B OBLLIECTBE

AHHoTaums. CoBpeMeHHasi Hayka, 06pa3oBaHWe, SKOHOMUYECKOE, SKOJSIOrMYECKOE,
coumanbHoe pasBuTHe M X 6e30MacHOCTb CBSi3aHbl C MHHOBALWMSIMM, OCHOBaHHbLIMM Ha
umMpoBM3aLWMM, MPOrPaMMMPOBAHNN U UCKYCCTBEHHOM WHTeNnekTe. BaxHyio ponb B
6e30MacHOCTX  pasBUTWSI WUrpaeT MpaBoBasi OMPEAENIEHHOCTb, OCHOBaHHast Ha
3aKOHOAATeNbCTBE M MpaBocyamy. OaHaKko npaBoBasi OMpeaesieHHOCTb W MPaBOCyane
1abo 3aTpoHyThl MOAOOHLIMM WMHHOBALMSM. B CTaTbe paccMaTpyBatoTCst MpUYMHBI
NpaBOBOM HeomnpeaeeHHOCTV 6E30MaCHOr0 Pa3BUTHSI, CBSI3aHHbIE C 3aKOHOAATEIbCTBOM
M Cynonpov3BOACTBOM. 1S WCTPaBNEHUs CUTyaumy MpeaaraloTcsl HarpaBneHus,
OCHOBaHHbIE Ha LUMhPOBM3aLIMM U UCKYCCTBEHHOM MHTESTIEKTE.

KntoueBble cnosa. VICKYCCTBEHHbIN WHTE/IEKT, 3AKOH, MPABOCYAVE,
LINdPOBU3ALINSA, MPABOBAS BE3OMACHOCTb.

McKyCCTBEHHBIN MHTENIEKT Yepe3 LdpoBM3aLmMIO U NporpaMMUpOBaHKe Bex cdep
COBPEMEHHOM  XW3HW - OCHOBA WHHOBALWIOHHOTO, HOOC(EpPHOro  pasBUTUS
YenoBeYecTBa. 3T MHHOBALMOHHbIE HaMpaBfieHUsl ceyac aKTMBHO pa3BMBAKOTCS B
TEXHOMOMMYECKOM, 3KOHOMMYECKOW.  3KOSIOMMYECKON, HayyHOM, 06pa30BaTe/bHOI,
coumanbHoi ccepax. KOMOro - SKOHOMWYECKasl M coumarnbHasi 6esonacHoCTb cdep
pasBuUTUS He MOXeT ObiTb obecrieyeHa 6e3 COBEPLUEHCTBOBAHUS MPaBOBOM,
3aKOHOAATEbHOM M MpaBOCYAHOW CUCTEMbI rocyaapcTea. Hanpumep, Ha ocHoBe
MPOrPaMMMPOBaHNS U WUCKYCCTBEHHOMO MHTE//IEKTa XOpOLWWO OTpaboTaHa TexHomorus
MPOBEPKY Ha Miarvat B Hay4HbIX, AUMIIOMHbLIX M KypCOBbIX paboTax. VIHHOBaLWMOHHbIE
HanpaBneHusi, B TOM YWCNle, WCCIEOOBaHUS M MPUHSTUE pELEHWA Ha OCHOBE
WCKYCCTBEHHOMO MHTENNEKTA aKTVUBHO PasBMBatOTCS B MeauuuHe. OaHaKo B HEKOTOPbIX
cdepax JKM3HM, KaK - TO UMHOBHMYbE - OIOPOKPATUYECKOM, KOTOpasi BBOAUT
HeobOCHOBaHHbIE, NPOTMBONPABHBIE 3aMPeTbl M OrpaHUYeHUst Ans rpaxkaaH 1 busHeca,
a TaKke B CyAebHO - NPaBOBOW, KOTOpasi AOMKHA ObITb OpUEHTUPOBaHA Ha NpaBoCyane
W NPaBoropsIOK, 3TO UCKYCCTBEHHO TOPMO3UTCS.

AKTya/IbHOCTb rpob/iempl, B HacTosiLee BpeMst B MybnMKaLmsix ¥ pa3roBopax 4acto
BbICKa3bIBaeTCs 1 0BOCHOBBLIBAETCA MHEHWE, YTO B POCCcvM OTCyTCTBYET npasBocyave. To
€CTb, €CTb 3aKOHbl Kak OCHOBA /11 aHa/iM3a M MPUHSTUS CyAebHbIX pelleHuid Ha
3aKoHofaTeslbHOM 6ase, HO HeT npaBocyaus. B kadyectBe 060CHOBaHWSI 3TOrO
YTBEPXKAEHWSI NPUBOASTCS PasHble MPUMEPHI U MPUYMHLIL. [epeuncium mx:

1. TpaxpaaHckvMe cyabl MEPBOM WHCTaHUMM, aneisiuMOHHbIE M KacCaLMOHHbIE,
Bk/todast BC PO, neperpyeHbl U He YCrneBakoT B CPOK A0OPOCOBECTHO pacCMOTPETb
cynebHble aena v AaTb MOTMBMPOBAHHOE OTHOCMMBIMM 3aKOHaMK 0B0CHOBaHKeE CBOEro
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CyaebHOro peLleHns Wy onpeaenieHnst B coOoTBETCTBUM C TpebosaHusaMm MK PO n MK
P® u gp.

2. Koppynuus B cydax 1 Kpyrosasi opyka.

3.  HenobpocoBeCTHOCTb  Cydel,  WrHOPUPYIOWMX — OTHOCMMOE K Jeny
3aKOHOAATENLCTBO, HEMPaBU/bHAS, UCKaXXEHHAs!, BOMIbHAs TPaKTOBKA OTHOCUMbIX U He
OTHOCWMBIX K A€y 3aKOHOB, HEMpaBWIbHOE WX WCMONb30BaHWe, NpuHSTUE CyaebHbIX
aKToB 6e3 OMopbl HA MMEKOLLEECs OTHOCMMOE 3aKOHOAATENbCTBO — «MO YCMOTPEHUIO»,
He 3aKOHHO.

4. HeueTkoCTb, MyTHOCTb, MPOTMBOPEYMBOCTL, @ MOPOM W  HErPaMOTHOCTb
(OpMYyNMPOBOK ~ 3aKOHOB,  BCTYMAOWMX B MPOTMBOpeUMs Apyr C  ApyroMm
(3akoHodaTeNbHbIE KOMU3WK), MO3BOMSOLLME CyAbsIM MPUHMMATL KOPPYMNUMOHHbIE,
HenpaBoCyaHble pelleHus. [leknapaTMBHOCTb, HEObS3aTeNbHOCTb 3aKOHOB, HapylueHue
KOTOpbIX He BefeT K HeOoTBPaTUMOCTM HakasaHus 3a WX HapylweHue. Hanpumep,
HapyweHnve KoHctutyumn P® 1 ocHosononaraowero 3akoHa K PO, n. 2 ct. 1 —
«[pakgaHckme npasBa MoryT 6biTb OrpaHUYeHbl Ha OCHOBaHWM 3aKOHa M TOJMbKO B TOW
Mepe, B KaKoW 3TO HeobxoavMo B LENsX 3alMTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS,
HPaBCTBEHHOCTW, 3A40POBbS, MPaB M 3aKOHHbIX MHTEPECOB ApYrvX nvu, obecrieveHus
060poHbI 1 6e30MacHOCT rocydapcTBa» [2]. YeTko M OAHO3HAYHO NPOMMCAHHOM
OTBETCTBEHHOCTU 3a UX HapyLLEHNE YNHOBHUKAMUN W APYTrMMI AOSDKHOCTHLIMU SIMLIAMK B
KOAI PO 1 YK PO HeT.

5. Be3Haka3aHHOCTb Cyfdeli 3a HenpaBoCyAHble CyaebHble akTbl, CBsi3aHHasi C
YCIIOXKHEHHOM CUCTEMOM  OMpefeneHnsl HEeMpaBOCyAHOCTU CyAebHOro pelleHusi, U
NpVBEYEHNs] Cyabl K OTBETCTBEHHOCTU 3a 3TO NpecTynHoe aesHue. B ct. 305 YK PO
YETKO CKa3aHO, KaKyl0 OTBETCTBEHHOCTb AO/DKEH HECTU CyAbsl, €U OH BbIHOCUT
3aBeAOMO HerpaBoCyaHOe pelleHve. M3 3akoHopatensctea, KoHctutyumn PO, TK PO,
[TIK PO, BbiTekaeT, 4TO CyAbs MpW paspelleHun CyaebHOro cropa M BbIHECEHWM
NPaBOCYAHOIO peLleHUs, AOMKEH HENpeMeHHO OnupaTbCcs Ha OTHOCUMMblE K Aeny
3aKOHbI U KoHCTUTYLMto. 310 6a3a npaBocyaus.

Bce 3T NpuumHbI CNyXaT HapacTaHWIO MPaBOBOMO HUMMAM3MA Cpeau PasfnyHbIX
rPYMn HaceneHns Hallel CTpaHbl.

CornacHo K P®, ITIK P® 1 YK PO 3aBegoMo HeEMpaBOCyAHbIM CUMTAETCS TaKoM
CynebHbIN aKT, KOTOPLIN HEe OMMPAETCS HA OTHOCUMBIE K ANy 3aKOHbI, B0 UCMonb3yeT
HEe OTHOCMMOE 3aKOHOAATENbCTBO M MOCTAHOBMIEH C CyLUECTBEHHbIMU HapyLUEHUSIMU
NpOLeCcCyasnibHoro WM MaTepuanbHOro npasa, Brekywmmn no cr. 330; ctr. 379.7, n. 5;
CT. 390.9 1 ap. MK P® ero otMeHy nnu nameHeHve [3].

MpaBocyamem B cootBeTtcTBMM € KoHctuTyumen PO u  denepanbHbiM
KOHCTUTYLIMOHHBIM 3aKOHOM «O cyaebHom cucteme Poccuiickon Gepepaummn» UMeHyeTcs
npoceccoHanbHasl AesTeNbHOCTb CyAOB W CyAeW, OCHOBaHHasi Ha cobntopeHwn
3aKoHOAATENbHbIX HOPM MPOLECCYyanbHOrO M MaTepuanbHOroO Mpasa, YCTaHOBIEHHOMO
OTHOCMMBIMM K Aieny 3akoHaMu. To eCTb, Cyabsl 00si3aH B CBOeW MpocheccMoHanbHOM
LesTeNIbHOCTU OCHOBbLIBATbCS Ha OTHOCUMMBIX K [efly 3aKOHaxX, OnupaTbCs Ha HUX U
cobnoaaTh MX, B COOTBETCTBUM ¢ KoHCTUTYLmen PO, ITIK PO 1 YTK PO.
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HenpaBocyaHoe gesiHMe n pelueHMe — 3TO AesHWe, KOTOpoe He COOTBETCTBYET
YCTQHOB/IEHHOM 3aKOHaMWM NMpodeCccoHarnbHOWM AESTENBHOCTU CyabW, €ro MPUHSIBLUETO.
COOTBETCTBEHHO, €C/IM MPY BbIHECEHWW PELLIEHMS Cyabst YKIOHSIETCS OT OCYLLECTB/IEeHUS
NpaBOCYAMSi, UTHOPWPYS! 3aKOHOAATENbHbIE MOOXKEHMS], 3ahKCMPOBaHHbIE B HOpPMaXx
MaTepuanbHOro 1 NpoLeccyanbHoro npasa - KoHctutyumn PO, TK PO, TTIK PO, YK PO,
npeHebperaeT OTHOCVMbIMK K MPaBOCYAHOW AESTENbHOCTU 3aKOHOAATEbHBIMI aKTaMy,
HE OCHOBbIBAETCS HA OTHOCMMbIX K A€y 3aKOHax, a ero pelleHne npoTUBOPEYUT UM —
HapyLWaET WK UCKaxkaeT, danbcudurumpyeT 1x, TO Takoe peLleHue HenpasocyaHoe [1].
Takol cynebHblii akT TOYHO SIBNISIETCS HEMPABOCYAHBIM, Tak Kak OH He COOTBETCTBYET
LeATenbHOCTY cyaa (CyabW), OCHOBAHHOM Ha OTHOCWMMBIX 3aKOHaX, WM MPOTUBOPEYMT
pernameHTy AOMKHOCTHBIX 06s13aHHOCTEN CyAbW 1 3aKOHaM.

B HenpaBocyaHOM cyaebHOM akTe, B TOM UMC/IE €r0 MOTUBMPOBOYHOM YacTy, Kak
NpaBWio, MPOCTO HE YKa3blBAOTCS OTHOCUMbIE HOPMbl 3aKOHA, KOTOPble [OMKHbI
NpUMeHSTLCS B JaHHOM [ene M Ha KOTOpbIX AO/MKHO 6a3vMpoBaTbCs pelueHve cyaa,
[iaXke e 0 HWX B cyae 6bl1o 3asiBIEHO CTOPOHOW. B Toxe BpeMsi B 0BOCHOBAHMSIX
HEMPaBOCYAHbIX PeLeHUin MOryT ObiTb CCbIIKM Ha HE OTHOCMMbIE 3aKOHbl, B WX
UCKXKEHHOW TPaKTOBKE, a Takke abCoMOTHO HeadeksaTHble, MpOTUBOpeYaLlme
OTHOCVMMbIM ~ 3aKOHaM  BbIBOAbl, KOPEHHbIM 00pasoM  WCKaxXatlolwme WX CyTb U
cogepxxaHune. OfHaKo B HapyLUeHWe MPUHLUMMOB MpaBocyanst U 6a30BOro MosioXKeHus
KoHcTuTyumMmn PO «Bce rpakgaHe paBHbl nepen 3akoHom», B cT.305 YK P® 6biio
BBEAEHO YC/IOXHEHVE NpoLeaypbl NMPUBIEYEHNst K OTBETCTBEHHOCTU CyAel 3a SIBHO
HemnpaBoCyaHble CyaebHble akTbl. B pesynbTate 3Ta CTaThsl CTana Hepaboueil U He
no3BonsieT 6opoTbcs C HeAOBPOCOBECTHLIMU CyAbSIMA U HEMPABOCYAHLIMU CyAebHbIMU
aKTaMu.

CMSITYMTb OCTPOTY YKa3aHHbIX Bbillie MpobsieM Halleit CyaebHO - MpaBoBOM CUCTEMBI 1
BOCCTAHOBMTb MPaBOCyAME, TEM CaMbiM MOMOYb MPEOAOSETb MPABOBOM HUMMIM3M,
CYLLECTBYIOLLMIA B MPOC/IONKE OGLUECTBA, MOXET MOMOYb MEPEBOA PAacCMOTPEHWSI B
MEPBOM WHCTAHUMM W MPU  anesiisiuMyM  3HAUMTENIbHOM  YaCTV  3aKOHOAATEbHO
OTHOCWUTENBHO MPOCTbIX MPAKAAHCKMX Aefl, C  WUCMOMb30BaHMEM  UCKYCCTBEHHOMO
WHTENNeKTa, MyTeM LMGPOBM3aLMM  3aKOHOAATENbCTBA M MpouUedypbl MpUHSATUS
MpaBoCyAHbIX —pelweHuit. Basa p[nd  3Toro  yxe ecTb, 3T0  CyllecTsylollee
3akoHodaTensctBo - KoHctutyums PO, TK PO, TTIK PO u gp. NporpammypoBaHue
CydOnpou3BOACTBA M UMGpOBM3aLMS 3aKOHOAATENbCTBA MO3BOSSET MUCKYCCTBEHHOMY
WHTENNEKTY MPOBEPSTb 0BOCHOBAHHOCTb OTHOCUMBIMM 3aKOHaMM MCKOBbIX TPebOoBaHMI
UCTLA 1 BO3PaXKEHUIM OTBETUMKA, @ Takke OTHOCMMOCTb K CyTW [iefla CaMUX 3aKOHOB, Ha
KOTOpbIX 6a3vpyeTcs cynebHoe pelueHve. WCKYCCTBEHHBI WMHTENNEKT  MO3BOUT
YCOBEpPLUEHCTBOBaTb M CaMU 3aKOHbl, BbISIBUB W YCTPaHUB MNPOTMBOPEYMs B WX
TpakToBKax. OCHOBBIBASICb HA YETKO U3NOXKEHHbIX TPeboBaHMSX 1 NonoxkeHusx cT. 330,
cr. 379.7, n. 5 cr. 3909 n gp. MK P®, a Tawke YIMNK PO un apyrux 3aKOHOB,
onpesenswmMx  MpPaBOCYAHOCTb  MPUHSTBIX — CyAbSIMM  PELLEHWI,  MporpamMMHoe
obecrneyeHre WCKYCCTBEHHOMO WHTESIeKTa MO3BOMT  paccMaTpuBaTb  MEpBUYHbIE
MCKOBblE >anobbl 1 TpeboBaHWsl, a TakkKe aneIsuMOHHbIE Xanobbl Ha cyaebHble
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PELUEHNST M BbIHOCUTb BEPAUKT 06 MX OBOCHOBAHHOCTM 3aKOHOAATENLCTBOM W
HE3aKOHHOCTU W HEMPaBOCYAHOCTU.

Sakmoyerme,  WICKYCCTBEHHbI  MHTENNEKT  Ha  OCHOBE  LdpoBM3aLmm
3aKOHOAATENbHbIX  HOPM  MPOLECCYanbHOr0 M MaTepuanbHOro MpaBa  MO3BOSNT
YCOBEPLUEHCTBOBATL 3aKOHOAATENBCTBO, MOBbLICUTL COLMANBHO - 3KOHOMMYECKYHD U
3KOJOrnYecKkyto 6e30MacHOCTb PasBUTUS OBLLECTBA M JIMYHOCTU, CHU3WUTL Harpysky Ha
CynebHylo cuCTeMy W Cyael, YMEHbLIWTb KOPPYMUMIO, BOCCTAHOBUTb peasibHoe
NpaBoCyave W aBTOpPUTET CyAe6HOM CUCTEMbI B COBPEMEHHOM Poccum.
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OMNEKA U NONEYUTE/IbCTBO HAA AETbMU

AHHOTaumn

Cratbsi MOCBSILLEHA aKTyanbHbIM NpobsieMaM MpPaBOBbIX WMHCTUTYTOB OMeku K
MoneymnTenbCTBa, OnpefesieHa KOMMIEKCHas Mpupoda 3TUX MNPaBOBbIX WMHCTUTYTOB,
BK/TIOUAOLLIMX INEMEHTbI CEMEWMHOrO, PAXXIAHCKOTO M aAMUHWUCTPATUBHOMO TpaBa,
OXapaKTePU30BaHbl OCHOBaHMSI M MOPSIAOK YCTAHOBMEHWS M MPEKPALLEHUS OMeKn K
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MOMNeYnTENbCTBA, MOSTHOMOYMSI OMEKYHOB W roreuntenelt B chepe pacropsiKeHus
WMYLLIECTBOM MOAOMEYHOTO.
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CUSTODIA AND CUSTODIA OF CHILDREN

Annotation: The article is devoted to topical issues of legal institutions of
guardianship and guardianship, the complex nature of these legal institutions, including
elements of family, civil and administrative law, is determined? the grounds and
procedure for establishing and terminating guardianship and guardianship, the powers of
guardians and trustees in the sphere of disposing of the property of the ward are
characterized.

Keywords: guardianship, rights, duties, guardianship.

Oneka M MoneYnTensCTBO Haa HECOBEPLUEHHONETHUMU SIBMSETCS  KOMI/IEKCHBIM
MEXBEOMCTBEHHbLIM MPaBOBbIM MHCTUTYTOM, OCHOBHOW 3ajadyeli KOTOpOro SIBNSieTCs!
obecrieyeHre NpaB 1 3aKOHHbIX MHTEPECOB HECOBEPLLIEHHONETHMX. TeKyLLee MOSIOKeEHNe
[en SBMsieTcs NpeaMETOM OYeHb CBOEBPEMEHHOM CWUTyaLMM B Tekylel obnactv. 3To
CBA3aHO C MpPOBOAMMOM TOCYAAPCTBEHHOM MOMMTVMKOM B  OTHOLLEHWM OETEN.
Mepuoanyeckne KpusnCbl, HW3KWIA YPOBEHb HACENEHMS MO3BOSSKOT FOBOPUTH O
HeobX0AMMOCTM KOMI/IEKCHOrO MOAXOAa K peanu3aumv rapaHTuin ans geten u mx
6e30MacHOCTK, a He MPOCTO AeKIapaTMBHOMO 3aKpensieHus.

CerogHsi NpaBoBble rapaHTUM HeOBXOAMMbI [/1si OXBaTa, B TOM uMCnie [4Nisi AeTei,
OXBaTbIBAOT OXBAT MPaBaMu M 3aKOHHBLIMWM MHTEPECaMM W OXBaTbIBAOT MHOMve 0611acTu
3aKoHogaTesbcTBa. CoupanbHas yHKUMS roCydapCTBa YpEe3BblUaiiHO Cepbe3Ha U
(haKTMYECKN BbITEKAET M3 MOJIOXKEHWS rocyapcTea KoHctuTyumm Poccum [3, c. 90].

CoOBpEMEHHOE COCTOSIHME TPaBOBOrO 0GECreYeHnst AeTell B COOTBETCTBAM C
3aKOHOAATeNbCTBOM  Poccuiickolt  depepaumn, 3aKOHOAATENbCTBOM 06 Oneke K
MoMNeYnTeNbCTBE Haf [AETbMM, @ TakkKe CyLUECTByIOLUME Mpobrembl B 3TOM cdepe He
NPeACTaBNsioTC  aAeKBaTHO afamTUMPOBAHHLIMM U HYXKAQKOTCS B KOMIJIEKCHOM
n3yyeHnn. OCHOBHbIM HOPMAaTMBHbLIM MPaBOBbIM aKTOM B cchepe MpPaBOBbIX rapaHTUM
feTeil aBnsercs, 6e3ycnoBHo, KoHcTutyums Poccuiickolt ®epepaummn. B cBa3n c
06LIMPHOM MpaBoBOM 6a30M MO  paccMaTpUBaeMbIM  BOMpocaM  pebeHok  Byaet
paccMaTpuBaTbCsl Kak MpUMMEp MpaBOBOMO Pery/MpoBaHUs COLMarbHbIX FapaHTi,
obecrieyeHns npas B cdepe 3awwmThl peberka [1, . 210].
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3almTa npaB pebeHka SIBMSIETC OAHMM U3 BaXKHEMLUMX HAMPaBNEHWN LeSTENbHOCTY
rocyfapcrsa, Kotopoe TpebyeT afeKBaTHOrO NpaBoBOro obecrieyeHus, B TOM uncie B
cepe 3akoHoaaTENLCTBA 06 oneke W nonevnTenbcTee feteit [5, ¢. 130]. Bonbluoe
3HayeHne uMeeT KOHBEHUMS O npaBax pebeHKka, CTaHAapTaM KOTOpOW CreaytoT
KoHcTuTyumst Poccuitckont defiepalm M- OTPac/iEBOE  3aKOHOAATENLCTBO. B aTOM
KOHTEKCTE CMCTEMA MPaBOBbIX rapaHTUM 0bBecrieyeHnst NpaB AeTel HaxoauT CBOe
3aKperyieHMe B OTPaCIeBOM 3aKOHOAATeNbCTBE. Heobxoammo BbIAEUTbL OCHOBHbIE
HOpPMaTVBHbIE aKTbl, AEMCTBYyIOWME B Cchepe OMeku M MOMEeYMTENbCTBA Hal AETbMM:
CemelHbli  kopekc Poccuiickoii  ®epepaumy;  [paxkaaHckuiA - Kopekc  Poccuiickoi
®epepaumn (4.1); denepanbHblii 3akoH «O6 OCHOBHBIX rapaHTUsX MpaB pebeHka B
Poccuiickoit ®epepaLmm»; GeneparnbHblil 3aKoH «O6 oreke 1 NoneYnTeNbCTBE 1 Ap.

TY 3aKOHbI M MHOTME ApYrMe OCHOBbI MOCYAAPCTBEHHbIX rapaHTWI NpaB AETEl, OHM
3aTparviBaloT CoLMabHyt0 Cepy M BOMPOChl YCTAHOB/EHMS OMEKW M MOMEeYUTENbCTBa
Hag AeTbMu. Takvm 06pasoM, MpaBOBOE perysMpoBaHWE OMeKW U MOoMnevuTensCTBa
COAEPXUT CUCTEMY HOPMATMBHO - MPaBOBbLIX aKTOB, @ TaKKe PErvioHa/bHbIX NMPaBOBbIX
HopM. CornacHo nonoxenusm cT. 31 TK PO cnegyeT OTMETUTL 0COBEHHOCTM OMEKM 1
MOMEeYMTENbCTBA Haf HECOBEpLUEHHONETHMMM (#0 18 neT): BBedeHWe [aHHbIX Mep
HanmpaBneHo Ha 3almTy MNpaB M WHTEPECOB, @ Takke Ha BOCMMUTAHWE; BCTyM/eHue
OMEKYHOB M MOMeYnTeNieln B 3aliWTy MpaB M MHTEPECOB MOMEYUTENEN MPOUCXOANT B
OTHOLLIEHMSIX C Jt0BbIMM NiMLaMM 6e3 HeOBXOAMMOCTU MOMYYEHVs CneLvanbHbIX NpaBs, B
T.4. B Cyde; Oreka W MomnevnTenbCTBO YCTaHaBNMBAKOTCA B CJlydae OTCYTCTBUS Y
HECOBEPLLEHHONETHENO poanTENEl, YCbIHOBUTENEN, JIULLIEHUS] POAUTENEN POANTENBCKIX
MpaB MO PELIEHNIO CyAa M MO MHbIM OCHOBaHWSIM (B TOM UMC/Ie OTKA3 poauTeneit ot
BOCMUTaHWUS AETEN).

B ctpykType CK PO Tarke YCTaHOBNEH psifi OCHOBHBIX HOPM OCYLLECTBIEHWS OMNeku U
MoNeYnTENbCTBA Hag AeTbMUM: TpeboBaHMS K ornekyHaM (roneuuTensm) aetei (CTatbs
146); oneka Hag AeTbMM (NoneunTenbCcTBo) (CT.148); mpaBa M 06513aHHOCTM OMeKyHa
wm noneumtens pebeHka (cT.148.1). OueBMAHO, YTO OCHOBHbIM HA3HAYEHMEM
WHCTUTYTa OMeEKV M MOMeYMTENbCTBA SBNSIETCS: 0bECTeYeHe MHTEPECOB AETel MyTeMm
CO3/1aHMs1 COOTBETCTBYHOLLMX YCIOBUI [J1S1 Pa3BUTUSI; OCYLLECTB/IEHME BOCTIUTATENbHBIX
MeponpusTui [2, c. 211].

Onexa ¥ NoneYnTebCTBO Haj AETbMM, UCXOAS M3 0COBEHHOCTEN 3aKOHOAATENbCTRA,
SB/IIETCA CI0XKHBIM, MEXBEAOMCTBEHHBIM MHCTUTYTOM. 3TO CBSI3aHO, B TOM 4MCie, CO
CIOKHOCTBHO peanu3aLim npas 1 cBO6OL, HECOBEPLLIEHHOMETHUX Kak 0CObOW KaTeropum
rpaXdaH, HyxXgalowmxcs B 0cobod 3amMTe M 3aWwmTe. VIMEHHO CJIOXHOCTb
MEXOTPaC/IEBOrO PEry/IMPOBaHMS (rpaXaaHCKoe, CEMeiHoe NpaBo v ap.) obecreynBaeTt
[OMKHOE perynmpoBaHue AaHHOrO MHCTUTYTa.

Momsoas wTork, Cresyer OTMETUTb, YTO Orneka M MOMeYUTENbCTBO Hap AETbMU
obecreunBaeT peanu3auMio NpaB AeTel, obecrieveHne peanu3aumi rocyaapCcTBOM
MPaBOBbIX FAPaHTUM M peann3aLmio BO3MOXKHOCTY BCECTOPOHHErO pasBUTWS AeTel B
CBSI3M  C  pasHbIMM  yCioBMSMM  xm3HW.  Orneka M MOMeunTenbCTBO  Haj
HECOBEPLLUEHHONETHUMI ~ SIBNSIETCS  KOMMIEKCHBIM ~ MEXXBEAOMCTBEHHBIM  MPaBOBbIM
WHCTUTYTOM, OCHOBHOWM LIEIbl0 KOTOPOrO SIBMSIETCS ObecrieyeHne MpaB M- 3aKOHHbIX
VHTEPECOB HECOBEPLLEHHOMETHUX.
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KnioueBble ©10Ba: OpraHbl  MECTHOMO  CaMOyMpaB/eHMs,  MOJIHOMOYMSI,
KOMMETEHLMS, BOMPOChI MECTHOIO 3HAYEHNSI, MHALIMATUBHBIE MPOEKTbI.

®epepanbHbiM 3akoHoM oT 20.07.2020 N9236 - O3 BBefeHa HOBasi CTaTbsl B
®enepanbHbIn 3akoH «06 06LLMX MPUHLMMNAX OpraHM3aumM MECTHOMO CaMOyrpaBieHus!
B Poccuiickoit denepaumi» noa HaMMEHOBAHWEM <MHULMATUBHbIE NMPoeKTbi» [1].

'MaBHas Uenb MHULMATMBHBIX NPOEKTOB 3aK/HOHAETCS B TOM, YTO OHW Harnpa.ieHbl Ha
peanv3aumio  MeponpuUsITUiY, MO PELIEHWIO BOMPOCOB MECTHOTO 3HAYEHMsl, VMEHLLMX
MPYOPUTETHOE 3HAYeHWe A1s XKUTENeN MyHWULUMMaibHOro 06pasoBaHus [2].

Peanvzaupsi MOSHOMOYMIA MO MHULMATVBHOMY GHODKETUPOBAHMIO paccMOTpeHa Ha
npumepe  AOMUHMCTPaUmMM  KpacHOTIMHCKOrO  BHYTPUIOPOACKOrO paiioHa FopoACcKoro
okpyra Camapa.

03 despana 2021 ropa, peweHveMm CoBeTa AenyTatoB  KpacHOMMHCKOro
BHYTPWUrOPOACKOrO paiioHa ropoackoro okpyra Camapa yTBepaeHo MonoxeHue «O
nopsiake  BbIABUXKEHUS, BHECEHUs, O0BCYKAEHUS W PacCMOTPEHUSI MHULIMATUBHBIX
NPOEKTOB Ha TeppuTopuM KpacHOrMHCKOrO BHYTPUIOPOACKOrO palioHa ropofCcKOro
okpyra Camapa» [3].

CornacHo faHHoMy MooKeHWO, NOA, MHALMATUBHBLIM MPOEKTOM MOHUMAETCS MPOEKT,
pa3paboTaHHbIM 1 BHECEHHDIA B AOMUHUCTPaLMIO KPacHOMIMHCKOrO BHYTPUrOPOACKOro
palioHa B COOTBETCTBUM C HACTOSLUMM MONOXKEHWEM MHMLMATOPaMM MPOEKTOB B LIESSX
peanv3auum Ha TEPPUTOPWM, YacTu TeppuTopun KpacHOMMHCKOrO BHYTPUIOPOLCKOro
paioHa  MeporpusiTUi,  WMMEIOLWMX  MPUOPUTETHOE  3HAYeHWe Jns  XuTenen
KpacHOrMHCKOrO  BHYTPUIFOPOACKOTO  paiioHa, MO  PELLEHMIO  BOMPOCOB  MECTHOro
3HAYEHVS WM MHBIX BOMPOCOB, MPABO PELLUEHWS] KOTOPbIX MPEOCTaBMEHO OpraHaMm
MECTHOrO camoyrpaBneHusi KpacHOrIMHCKOrO BHYTPUIOPOACKOrO palioHa.

C VMHAUMATVBOM BHECEHWS| MHMLMATMBHOMO MpOeKTa MOMyT BbICTynaTb Crieaytome
MHULWATOPbI NPpOeKTa:

1) rpynma rpaxgaH YMCIEHHOCTBIO He MeHee 10 uenoBek, AOCTUILLMX
LueCTHaAUaTUIETHEro BO3pacTa M MPOXMBAOLWLMX Ha TeppuTopum KpacHOMIMHCKOro
BHYTPUIrOPOZCKOro paiioHa;

2) opraHbl TEPPUTOPHANBHOMO 0BLLECTBEHHOMO CaMOyrpaBeHus;

3) 0bLUEeCTBEHHbIE COBETHI MUKPOPAMOHOB,

4) VHble HEKOMMEpYEeCKVe OpraHu3auuv, WHAVBWAYasbHble NpeanpuHAMaTenin 1
topuanyeckme mua.

B MHMLMaTVBHbIN MPOEKT BKITOYAOTCS CleaytoLmMe CBEAEHMS: OMnMcaH1e npobriembl,
pELLEHME KOTOPOW MMEET MPUOPUTETHOE 3HAUYEHME NS XKUTENEN palioHa; TEPPUTOPHS,
Ha KOTOPOM MMAHUPYETCS peanusaumsi MpoeKTa; CBeAeHUs 06  WMHULMATMBHBIX
nnaTexax; YykasaHue Ha OObeKT [eHeXHbIX CpeacTB OlmKkeTa; CBegeHuss o
MaH1pyeMoM TPYZAOBOM U (M) UMYLLECTBEHHOM Y4aCTun; 060CHOBaHWE NPEAIOKEHMI
MO pelWeHWA KOHKPETHOW MpobSeMbl; OMMCaHWME MMAHMPYEMOro  pe3ysbTaTa,
NpefBapUTENbHbIN PacYeT PacxofoB; CPOKM peanmsaLmm NpoeKTa; KOMUYECTBO KBapTUp
WM JOMOBMAAEHWH, HaxoAsLWMXCS MO NEPUMETPY ABOPOBOW TEPPUTOPUM; KOMMYECTBO
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GnarononyyaTtenei; NpeAnoXKeHWsl MO COAEPXaHWIO B JanbHellweM obbekTa, eciu
VHULMATMBHBIM MPOEKTOM Mpe/laraeTcsl COo3AaHWe TaKOBOro; rapaHTUMHOE MWCbMO
MHMLIMATOPOB NpoekTa (ecin ByAeT OCyLLEeCTBASTLCS BHOC MHALMATUBHBIX MiaTexen).

Pa3paboTaHHbI1  MHULMATVBHBIA  MPOEKT MOAIEKUT PaccMOTPeHuio Snbo  Ha
KOH(bepeHUMn uim CcobpaHnmn rpaxkaaH Ans: 06CYyKAEHUS MHULMATMBHOTO MPOEKTa;
ornpefeneHnsl  ero  COOTBETCTBMSI  MHTEpecaM  >uTeneln  KpaCHOrMHCKOro
BHYTPUIOPOACKOTO ~ palioHa WM ero  4YacTW;  LenecoobpasHoCT — peanmsaumm
VHULMATMBHOMO MpOEKTa M MPUHSTUM COOTBETCTBYtOWEro pelueHns. CobpaHue mnm
KOH(bepeHUMst TpaxkdaH, Ha KOTOPOM PacCMaTpuBAETCs MHULMATMBHBIA MPOEKT,
CYMTAETCS NMPaBOMOYHbBIM, EC/IM B HEM NMPUHSIO y4yacTve 6onee 50 NPOLIEHTOB M3 uMcia
rpaxaaH, [OCTWMLUMX  LIeCTHaAUATWIETHEr0O Bo3pacta W MPOXWBAIOWMX  Ha
COOTBETCTBYIOLLEN YacTW TeppuTopuM KpacHOrMHCKOrO BHYTPUIOPOACKOro palioHa.
MHeHWe rpaxxgaH MOXeT ObITb BbISIB/IEHO Takke MyTeM OMpoca rpaxaaH, cbopa ux
roanvcein.

[larnee VHWUMATMBHBIA MPOEKT CO BCEMM [JOKYMEHTaMWM HanpaBnsieTcss B
ALMUHUCTPaLMIO  KpPaCHOTTIMHCKOrO  BHYTPUrOPOACKOro palioHa  FOpOACKOro  OKpyra
Camapa. AOMWHMCTpaLms, B CBOKO odepenb, 0bsizaHa onybrmkoBaTb MHGOPMaLMIO O
MOCTYMNMBLUEM MPOEKTE B MEYATHOM CPEACTBE MacCoBOM WHdOpMaLWW, pasMecTuTb,
yKa3aHHbIN NPOEKT, Ha CBOEM OdMLManbHOM caliTe M paccMOTpETb ero B TeueHne 30
KaneHaapHbIX AHEM.

VHMUMaTVBHbIE MPOEKTbl  MOMYT —paccMaTpuBathbCs  SiM60  paboueli  rpynmo,
Co3AaHHOM AOMUHUCTpaLMen paiioHa (B C/lydae, e BHECEH OAMH TOMBKO MPOEKT)
NM60 KOHKYPCHOM KoMMCCvel (B Cllydae, €C/iM BHECEHO HECKOSbKO MPOEKTOB C
0MHAKOBOM MPOGIEMATUKON).

Mo pe3ynbTataM OT60pa AOMUHWCTPaLMsl palioHa MPUMHWUMAET OAHO U3 CreayHoLLMX
peLueHuiA: Inbo noaaepaTb UHULIMATUBHBIA MPOEKT U peann3oBbIBaTb €r0 B paMKax
6romkeTa, MO0 OTKasaTb B PacCMOTPEHWM MPOEKTa, C YKa3aHWeM COOTBETCTBYHOLLMX
MPUYMH.

OcCHOBaHMEM A/1s OTKaza SIBNSIETCA Crieaytolme: He coboaeH MOpsiAoK BHECEHNS
NpoeKkTa; HEeCOOTBETCTBME TPebOBaHWSIM HOPM  [AEMCTBYIOLLEr0 3aKOHOAATENbCTBa;
OTCYTCTBME BO3MOXHOCTU 151 peanusaLy MpoekTa; Npobnema, ykasaHHasi B MpoekTe
MOXET peLLaTb ApyrM CrocoboM; NPOeKT He NpoLUen KOHKYPCHbIN oToop.

Peanmszaums MHULMATMBHOMO MPOEKTa OCYLLECTBASIETCS 3a CYET CPEeACTB OromkeTa
KpacHOrIMHCKOrO  BHYTPUIOPOACKOTO palioHa, a Taloke 33 CYET  MHWLMATMBHBIX
nnaTexen.

AHanu3upys NosOXeHWs 3aKOHOAATENLCTBA MO BOMPOCY MPaBOBOrO PeryMpoBaHust
VHULMATMBHBIX MPOEKTOB MOXHO BbIAEMNTb PSIA MIKOCOB U MUHYCOB.

Mntockbl 3aKMOYAOTCS B TOM, YTO MHULWMATVBHbIE MPOEKTLI MO3BOMISIOT MPUBIIEKaTh
HaceseHMe K y4acTuIO B XKM3HM CBOEro0 MyHULMMaTbHOrO 0bpa3oBaHusi; MOMOratoT B
paspeLleHne BOMPOCOB MECTHOrO 3HaueHWsi B Hambomnee BaxkHbIX cdepax, Takve Kak
6raroycTpoicTBo 1 XKX; NoBbILLAIOT YPOBEHb [OBEPUS K BNACTY.
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K MMHYCaM MHULMATVBHBIX MPOEKTOB MOXXHO OTHECTU CIeAytoLLMe:

1) cioxHOCTb B pa3paboTke MHUUMATVMBHOTO MNpOeKTa. 3aKoHojaTeNb YeTKo
pernamMeHTUpOBas, YTO AOMKEH B Cebsi BKIOYaTb MHALMATVBHBIN NPOEKT, OAHAKO NS
rpaXxaaH BbIMOSIHEHWE HEKOTOPbIX MyHKTOB SIBASETCA 3aTpyAHWUTENbHBIM. Hanpumep,
KaK rpaxgaHe CMoryT mocuutaTb (hMHAHCOBble pacxodbl, 0bbeM cpeacTs 6romkeTa,
KOTOpbIi HEOBXOAWM ANIs €r0 peanusaLmm.

2) npoueaypa pacCMOTPEHWS  WMHUMUMATMBHOMO MpoekTa Ha  cobpaHun  wnm
KOHepeHuun rpaxgaH. lpy TakoM noaxoge MNpakTUYeCck HEBO3MOXHO cobpaTb
KBOpYM.

3) OTCYTCTBME 3aMHTEPECOBAHHOCTM CO CTOPOHbI rpaxdaH. Kak nokasbiBaeT
NPaKTWKa, rpaXxaaHe HEOXOTHO NMPUHMMAIOT ydacTue B NoA0BHOro poaa MeponpusTUSIX.

4) onpegeneHve  TeppuUTOpUW.  YuuTbiBas  CIOXKHYIO — TEPPUTOPUATIbHYIO
PacrofIOKEHHOCTb HEKOTOPbIX MyHULMMasbHBIX 06Pa30BaHuiA, BO3HWKAIOT TPYAHOCTU B
peanusaumm NpoeKToB Ha «MecTax».

5) paspaboTka WHMUMATMBHBIX MPOEKTOB, HA peann3aumio  KOTOpbIX MOXeT
noTpeboBaTbCst HECKOMBKO MUTIMOHOB Pybrield. MpoeKToM MOXET BbITb NpeaycMoTpeHa
YCTaHOBKa [IETCKOM MOLL@ZKN U PEMOHT A0POri.

Kak npaeuno, rpaxpaaHe obpallaloTcsl No Bomnpocy 6naroycTpoicTea TeppuTopum, a
MMeHHO: 6/1aroycTpoicTBO [BOPOBLIX TEPPUTOPUIA (YCTaHOBKA AETCKWUX M/IOLIAOK,
CMOPTUBHBIX M/IOWAA0K, M/IOWAA0K ANs OTAbIXa, M/OWafoK Ans Bbiryna cobak,
PEMOHT BHYTPUKBapTalbHbIX U BHYTPWMABOPOBbLIX MPOE340B, NOCaZKa 3eneHbiX
HacaXxeHUM U T.A4.). AKTUBUCTOB Cpeay HaceneHnst 4O0CTaTOYHO, OCHOBHYIO Maccy
COCTaBMSIIOT nNpeacefaTeny MHOrOKBapTUPHBIX AOMOB, KOTOpbIE HanpaenasioT
NpeanoXeHsl OT KOHKPETHOO MHOrOKBapTMPHOro [JoMa. [loxenaHnn u
NpesnoXeHU MHOFO, KOTOpble MOSMIHOCTHIO peanv3oBaTb HEBO3MOXHO, MO3TOMY
3aKoHoAaTesNb M MO3BOMWA FPaXXAaH BHOCUTb MHULMATMBHBIE MPOEKTbI, KOTOpble
YUUTBIBAIOT MHEHWE OOMbLUMHCTBA MO pELIeHU0 MPUOPUTETHBIX U Hambonee
BaXXHbIX AN rpaXkaaH BOMPOCOB.

3a nepwog ¢ 2021 no HacToswee BpeMs B AAMUHUCTpaLmio KpaCHOrIMHCKOro
BHYTPUIrOPOACKOr0 paiioHa He MOCTYMWIO HW OAHOr0 MHULMATMBHOIO MPOEKTa,
TONbKO MUCbMEHHbIE 00palleHust rpaxxaaH Mo 61aroyCTpoucTBY TOW WM MHOM
TEPPUTOPUN.

BO3MOXHO, 3TO CBSi3aHO C TeM, 4TO rpa)kaaHaMm MnpoLle HanpaBnsTb CBOM
NpeasioXXeHUss MO PEeLeHUI0  BOMPOCOB  MECTHOro  3HadeHuss B cdepe
bnaroyctpoiictBa B paMKax MyHuUMManbHOM nporpamMmbl  «KomdopTHas
ropoackass cpefa», «BnaroyCTpoicTBo TeppuTopum», «TBOW KOHCTPYKTOP
[BOpa», TaK KakK MeXaHu3M yxxe oTpaboTaHHbIM, Nnbo y rpaxkaaH OTCyTCTBYeT
MHTepec B peanv3aumnu npasa.

Takum 006pa3oM, WHUUMATVBHbIE MPOEKTbl MOMOraloT OpraHaM MEeCTHOro
CaMoynpaBfieHUss B  pelleHWe Haubornee TMpUOPWUTETHLIX  ANS  XUTenen
MyHMUMNanbHOro 06pa3oBaHMsl BOMPOCOB MECTHOTO 3HA4eHusl, OAHAKO, Ha
npakTvke peanu3oBaTb npoueaypy pa3paboTkM M BHECEHWUS WHWULMATUBHBIX

37



ATEHTCTBO MEXAYHAPOZHbIX UCCIIELOBAHWI e https://ami.im

NPOEKTOB BECbMa 3aTPyAHUTENbHO, 3TO CBA3aHO nméo ¢ OTCYTCTBUEM >XKeNaHnsa co
CTOPOHbI rpaxkaaH b0 C HEBO3MOXHOCTbIO peanim3aLmmn MHULIMATMBHOIO MPOEeKTa
Ha TOMN WS MHOW TEPPUTOPUN MyHULMNANIbHOFO 06pa3oBaHus.

B paccMaTpuBaeMoM clydae, opraHaM MeCTHOrO CaMoynpaBieHust HE06X0AMMO
MpvBAeKaTh rpaxkaaH K y4acTuio B peLleHnr BONPOCOB MECTHOIO 3HAUYeHUs MyTeM
pa3MeLleHns MHhopMaLumMM Ha CBOMX OULManbHLIX calTax B ceTu «MHTepHeT»,
CrMocoboM pasMellleHnsi OObSIBMEHWUI, pasMelleHne WHGOopMauMM Ha  CBOWX
oduuManbHbIX CTPaHMUAx B COUMANbHbIX CETAX, MpoOBOAMTL paboTy ¢
npeaceaaTensiMM MHOFOKBApPTUMPHBIX [IOMOB, FpaXaaHaMu, HepaBHOAYLUHbIMK K
XM3HM MyHUUMNANbHOro 06pa3oBaHMs, a TakXKe OKa3blBaTb COAEMCTBME B
npoueaypax pa3paboTKM WMHULMATMBHBLIX MPOEKTOB. BECTU KOHCTPYKTUBHbIN
AMANIOr C XUTENsIMU, 0ObACHSATb AOCTYMHBIM S3bIKOM O NpobnieMax u o crnocobax
WX pelweHusi. YbeauTb XXuTenei MyHWUMMNanbHOro o6pasoBaHMsl, YTO XKW3Hb
paloHa HaxoaMTCs B UX PyKaX, OT WMX aKTUBHOM XXM3HEHHON MO3ULMKU 3aBUCUT
6yaywme Hawero o6LecTBa M rocyaapcTBa. Takol Moaxond MO3BONUT OpraHaM
MECTHOrO CaMOYrpaB/iEHWs] PELlaTb KOHKPETHble NpobneMbl B TOM WM MHOW
obnact, HanpaBnATb OOMKETHbIE CPEACTBA Ha KOHKPETHbIE LEMW, a TaKxke
No3BOMWUT  UM36eXaTb  COLMANbHOW  HAMpSXKEHHOCTW,  MOBLICUTb  YPOBEHb
XKM3HeEesTeIbHOCTM HACeNEHNsl CBOEr0 MyHULMMANbHOrO 06pasoBaHus.
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(naTa obpalueHus: 14.04.2022).

3. MonoxeHne «O nopsiake BbIABDKEHWS], BHECEHWS], 0BCYy)KAEHWSI U PacCMOTPEHUS
VHULMATUBHBIX MPOEKTOB Ha TEpPUTOPUM KpacHOMMHCKOMO BHYTPMUIOPOACKOTO paiioHa
ropofckoro okpyra Camapa» [DneKTpoHHbI pecypc]: pelueHve CoBeTa AenyTaToB
KpacHOrIMHCKOro BHyTPMIOPOACKOro paiioHa ropoackoro okpyra Camapa ot 03.02.2021
N937 (nocnepHsis pegakumsi) //  OdwmumanbHbii  cant  CoBeTa  [AenyTaToB
KpacHOr/IMHCKOro  BHYTPUIOPOACKOrO palioHa ropoackoro okpyra Camapa. Pexum
pocryna: http: // krasnoglinskiy.gordumasamara.ru / wp /  (gata obpalleHus:
14.04.2022).
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«CeBacTononbCkui FocyaapCTBEHHbIN YHUBEPCUTET»,
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O NMOHATUN NMPUHLIUMOB MNPABA
B COBPEMEHHOW AJOKTPUHE MPAYXJAHCKOIO MPABA

AHHoTayms: Cratbs [oCBALLEHA PACCMOTPEHMIO TOHUMAHMS COBPEMEHHBIX HAYYHBIX
LCPUHNLIMY  [PYHLMIIOB  1PAaBa, PUHLMIOB TPAXAAHCKOIO paBa. ABTOpbI CTaTeH
PACCMOTPEIN MHEHMS YHEHBIX - KOPUCTOB O MOHSTIIM MPVHLMIIOB PABa, UX 3/IEMEHTOB 1
CBOMCTB.

KoroueBble C/10Ba: PaXXAaHCKOE IPaBo, [TOHSTUE, TPUHLMIT PaBa, [PUHLIMIT
TDEXKLIAHCKOIO NPaBa.

Mpobrnembl 1 BONPOCHI, CBA3aHHbIE C MPUHUMMAMU MpaBa MO3HAKOTCA MOCTENEHHO,
LIar 3a LWaroM, Tak Kak 3T BOMpOCkl M npobneMbl HencyepnaeMmbl. MprHUMMbLI NpaBea,
KaK siBfieH1e, Kak COCTaBHas YacTb NpaBa MEHSIETCS, Pa3BMBaET 1 060orallaeTcs HOBbIMY
CBSI39IMM M CBOMCTBaMM MO MePe M3MEHeHWUs! HOPM NpaBa, NpaBa Kak Takoro 1 obLuecTsa
B UenoM. KaxaoMy sTany pasBuTVsi MpaBa COOTBETCTBYIOT CBOM HOPMbl U MPUHLIMIMBI,
OfHAKO MPVHUMMbI HE CTOMb MOABMXHbLI, KaK HOpMbl. [Mpy 3TOM HOpMbI MpaBa —
MCXOAHBIV NYHKT /151 NO3HaHWS MPUHLMMOB U CUCTEMBI MpaBa.

BaxkHbIM yCII0BMEM B MO3HAHWWM W UCCIIEAOBAHWM MPUHLUMMIOB MpaBa SBASETCS U
YpPOBEHb pa3BUTUS HayKW MpaBa, W CyLIeCTBYHOLUME WCCIEOOBaHUS W OOCTVDKEHMS
YYeHbIX MO AaHHbiM BonpocaM. CrnegoBaTenbHO, MO3HaHWE MPUMHLUMMOB  MNpasa
MPOMCXOAUT MOCTEMEHHO, OT HE3HAHWS K 3HaHWIO, OT MeHee MOHOro 3HaHWs B Bonee
MOsIHOMY.

B cOBpeMeHHOW LIMBUIIMCTUYECKON HayKe MpUHLMMLI MpaBa M UX MECTO B cuCTeMe
OTEYECTBEHHOrO Mpaea onpegensercs no - pasHoMmy. Wccneposatens C.E. ®ponos
MOHSTUE NPVHLMMOB Npasa onpeaenseT aieayowmmM obpasom: «Ilof NpUHLUMNOM NpaBsa
MOHUMAETCS YHMBEPCASIbHOE, WCTUHHOE, (PyHAAMeHTanbHOE, HOPMaTUBHO - MPaBOBOE
npeanvcaHmne (Hadvano, TpebosaHue, MMNepaTvB U T.M.), KOTOpoe onpeaensieT obLuyto
HanpaBfeHHOCTb NPaBOBOr0 Pery/MpoBaHusi, BbICOKOE KayecTBO M 3dEKTUBHOCTb
HOPMAMYECKON NPaKTVKK (NPaBOTBOPYECKOW, MPaBOMPUMEHUTENBHON U T.4.)» [1, c. 12].
YueHbld MOA MPUHUMIMOM MpaBa MOHWMMAET HE HEKYK <«OCHOBY», <«Hauano», a
HOpMaTMBHO - MNpaBOBOE MpeAnucaHWe YHWBEPCANIBHOMO XapakTepa M Ha3blBaeT
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MPUHLMMBI MpaBa «0CO6bIMM 3NEMEHTaMM COAEPXKaHMS U CUCTEMbI MpaBa» [TaM e, C.
13].

[pyroii yyeHbit — B.B. EpLuoB onpeaensieT NpyHLMMbI NpaBa Kak «CaMOCTOSITENbHYHO
OCHoBOMonaratoLLyto  (byHaaMeHTanbHyl0) BHELLHIO OpMy POCCMIACKOrO MpaBa,
OMNpeensioWy0 ero CyLWHOCTb, obecrneuvBaiowwyto cbanaHCMpOBaHHOE  COCTOSHME
(romeocTasnc) HauMoHanbHOrO MpaBa, ero B3aUMOCBA3b, LIENIOCTHOCTb M BHYTPEHHEE
€0VHCTBO; HEMPOTUBOPEYMBOCTb,  MOC/IEAOBATENbHOCTb,  OXMAAEMOCTb U
NpeAckasyeMoCTb NPaBOTBOPYECKOrO M NMPaBOPean3aLMOHHOrO mpoueccoB» [2, ¢. 8].
Mpn 3TOM McCNenoBaTelb OTMEYAET, YTO MPUHLMMbLI NpaBa AO/MKHbI HaxoauTbCs B
3aBMCMMOCTU «HE OT CyOBEeKTVMBHOrO YCMOTPEHWS! 3aKOHOAATeNs, a OT O6bEeKTVBHO
CYLLECTBYIOLIMX N M3MEHSIOLIMXCA OBLLIECTBEHHBIX OTHOLIEHWUM» [2, c. 9]. Takum
0b6pa3omM, B.B. EpLIoB noayepkvBaeT 0O6beKTVBHOE HaYasio B MPMHUMMNAX MpaBa, a caMm
MPUHLMMbI  XapaKTepusyeT Kak oaHy u3 ¢opM MpaBa, a He uael uam ocoboe
HOpMaTVBHOE npeanucaHue. 310, ©Oe3yCIoBHO, BMOMHE  OPUMVHANMBHO — ANst
OTEYECTBEHHOM TEOpUM TpaBa, MOCKOSbKY paHee B COBETCKOA M MOCTCOBETCKOM
IOpMAMYECKON HayKe MPUHUMMbI MpaBa, Kak NpaBuio, B kavecte (hOpMbl NpaBa He
paccMaTpuBanuChb.

B cBoto ovepenb mccneposatenb A.C. CMOOPKUH YKa3blBaET Ha TO, YTO MPUHLMMLI
nMpaBa 3TO HOPMbl MpaBa <«Haubonee ob6LWlero, abCcTpakTHOrO xapakTepa <..>,
obnajatolme BbICOKMM YpOBHEM abCTpakumy, OTpaXalolwme Takue CyLUHOCTHble
CBOVICTBa NpaBa Kak cBobofa, hopMasibHOe PaBeHCTBO W CripaBe/MBoCTb» [3, C. 4].
Takum 06pasoM, y4eHbli MOHUMAET NPUHLMMBI MPaBa Kak NMpaBoBble HOPMbl, HO HOPMbI
0coboro — 06LLero xapakrepa. Y4YeHblii OTMEYaeT, YTo AasbHelllee CBoe packpbiTve
MPYHLMMBI NpaBa Nosy4atoT B 60/1ee KOHKPETHBIX hopMax — OTAesbHbIX HOpMaX Mpasa.

A.J1. 3axapoB onpegensieT MpUHUMMbI NpaBa Kak «OCHOBHbIE WAew, OTpaKatolme
3aKOHOMEPHOCTU U CBSI3W  Pa3BUTKSI  OBLUECTBEHHBIX OTHOLUEHWI, HOPMATUBHO
3aKperyieHHble B MO3WTVBHOM MpaBe, HampaBnsiolMe MNpaBOBOE peryinpoBaHue U
onpeaenstoLme CyLLHOCTb 1 CoLMaribHOe Ha3HaveHve npaea» [4, c. 20].

C.B. Capbaw nog npuvHUMMOM MOHMMaeT TOT WMCTOK W TOT (DYHAAMEHT, OTKyda
HAaUMHAETCa U Ha YeM [EpXUTCA Hekoe sieneHve (B AaHHOM Cflyyae — MpaBo), a
NPMHUMMbI NpaBa XapaKTepusyeT Kak Aylly 3akoHa. B CBOW ouvepenb Y4yeHbli
YTBEPXKAAET, YTO COBOKYMHOCTb OCHOBOMOMAraloWWMX YHMBEPCANbHBIX  MPaBOBbIX
MPUHLUMIMOB Mpu3BaHa CO34aTb LENOCTHYIO CUCTEMY MpaBa, Kapkac, Ha KOTOPOM
[EPXKUTCA NpaBasi TkaHb, U KOCBEHHO — 611aronpysITHbIN NPaBOBON KIMMAT 1S KaXKAoM
nyHocTy [5, ¢. 350]. MpaKTuyeckn Bce COBpEMEHHbIE MCCIeAoBaTENM KNacCudUUMpPYOT
MPVYHLMMbI NpaBa B 3aBUCUMOCTU OT UX CTPYKTYPHOMO «MOSIOXKEHUS» B cucTeMe Mnpasa.
Kpome TOro, GOMBLMHCTBO MCCIEAOBATENEN CKIOHSIOTCS K BbIBOAY O TOM, YTO
MPYHLMNbI NpaBa AO/MKHbI HAaXOAMTb CBOE 0bsi3aTesIbHOe OTPaXkeHWe B AEMCTBYHOLLEM
3aKOHOAATENbCTBE, MMETb 3aKperyieHMe B paMKax HOPMaTviBHO - MPaBOBbIX aKTOB.
OnHako HeKoTopble aBTOPbl CYMTAKOT, YTO MPUHUMMBLI MpaBa MOryT MMETb CBOE
3aKpensieHune, K NpUMepy, B pamMKax MpaBOBOM AOKTPMHbI MM CyAEOHON NPaKTVKM.
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Hannume pasnmyHbIX TOUEK 3peHMs Mo BOMPOCY O MPUHLMMAX MpaBa 0ObsICHSIETCS He
TOMBKO (POPMasIbHBIM MOAXOAOM K ONpEAEeHUO UX MOHATUS, HO U THOCEOIOrNHECKMN
TPYAHOCTAMU, CBSI3aHHbIMM C HEOOXOAMMOCTLIO MO3HaTb M YETKO OMpeaeuTb KX
XapaKTepHble MpU3HaKK B Npouecce abCTPaKTHOrO Hay4YHOroO MbILUSIEHHS.

HeobxoaMMo  OTMETUTb  MeEpBble  CEPbe3Hble  UCCNEA0BaHWUsl  MOHSTU,
COAEpXaHust U CUCTEMbI MPUHLMMOB NpaBa, NpeanpUHSATLIMUA B HOBEWLLYHO 3MOXY
oTeYecTBeHHOW npaBoBoi Hayku E.I. Komuccaposoi, H.J1. BoHaapeHko. Mo
HaleMy MHEHWIO, 3TWU COBPEMEHHbIE WCCNEeAOBaTeNM BrepBblE NPeAnpUHsv
MOMbITKY B UCCNIELOBaHMN HE TOJIbKO BOMPOCA O MOHSATMM MPUHLMMNOB MpaBa, HO U
HEMJOBAXXHbIX BONPOCAX O AEMCTBUM NPUHLMMOB MPaBa U UX NPUMEHEHUN.

E. . KomuccapoBa KOHCTaTMpYeT, YTO B MpWHUMMNAX OTPacieBOro YpPOBHSI
BbIPXKAKOTCA  KOHUENTYasbHble HOPMATMBHO - WAEOSIOrMYecKUe YCTaHOBEHMS,
KOHLIEHTPUPYIOLLME B CBOEM COAEPXaHUM cneumduyeckme Havana npaBoOBOMO
PEryfIMpOBaHNsl B KOHKPETHOM 4YacTu MpaBa; MpWHUMMbLI OTpaciM npaBa — 37O
KaTeropusi, C TMOMOLLbIO KOTOPOW XapaKTepulyeTcs copep)aTesibHasi CTOpPOHa
OTpacneBoro perynuMpoBaHusi. [poBOAMUTCA pasnuuMe Mexay npuHUMNaMu
rPaXAaHCKOrO nMpaBa KaK LenbiM M OCHOBHbIMM Hayanamum rpaXKaaHCKOro
3aKOHOAATENbCTBA KakK 4acTblo; MeXxay npuHUMNaMuM U lopUAUYECKUMI
npaBuIaMu; MeXay HOPMATMBHbIMM  MPUHUMMAMK, UMEIOWMMU  YHKLIMIO
NMpaBOBOr0 PEryMpoBaHUs, U HEHOPMATMBHBLIMM, BblpabaTbiBAEMbIMU HAYKOW U
CaMMMW Y4aCTHMKaMM UMYLLECTBEHHbIX OTHOLIEHWI. [6, c. 101].

H.J1. BoHpoapeHKo AaeT creaytolwee onpeaeneHne NpUHLUMMNOB rPaXkAaHCKOro
npaBa: <«MNpWHUMMbI FPaXAaHCKOro npaBa 3TO — 3aKpenyieHHble B HOopMax
rPakAAHCKOro  3aKoHOAAaTeNbCTBA JIM60  BbITEKAKOWME M3  €ro  MOSIOXKEHWUN
OCHOBHble Hayana, CTabuibHble PYKOBOASLLME MOMIOXKEHUS, Onpeaenstowme
CYLWIHOCTb OTPaciM W Lenu rpaxkaaHCKo - NMpaBOBOro PeryiMpoBaHus, UMetolwme
06L1e06513aTeNbHbIN XapakTep B npouecce HOPMOTBOPYECKOM n
NpaBOMPUMEHUTENBHOW  aesTenbHocTv»  [7, ¢. 129]. H.J1. BoHaapeHko
paccMaTpUBaEeT MOHSTME MPUHLUMMOB Yepe3 MX Mpu3Haku. YueHblli npegnaraet
3aKOHOAATENbHOE 3aKpernsieHMe CaMoro MOHSITUS MpUMHUMMA NpaBa 4Yepe3 ero
NpU3HaKKM, NO3BONAOLWMNE MAEHTUPULMPOBATL TO UM MHOE HAYano rpaXaaHCKoro
3aKOHOAATENbCTBA B KAYeCTBE €ro OTpac/eBOro MpuHUMMG, B BMAy TOrO, YTO B
rpaXkAaHCKOM 3aKOHOAATENbCTBE 3aKpensieH OTKPbIThIA MepeyeHb MPUHLMMOB
rpaXxaaHckoro npaesa. K uncny CyLHOCTHbIX NPU3HAKOB MPUHLIMMOB rPaXAaHCKOro
npasea, MO3BONSAOLLNX KBanMdUUMpoBaTb OTAENbHbIE MONOXeHWS!
3aKOHOZATeNbCTBa Kak €ro OCHOBHble Hadvana, H.Jl. BoHOapeHKo OTHOCUT:
HOPMaTUBHOCTb, 06bEKTUBHOCTb, CTAabUbHOCTb, (DyHAAMEHTANbHbLIA XapakTep M
06L1e0653aTENBHOCTb.  YUeHbI 060CHOBBLIBAET CBOK MO3ULMIO TEM, YTO Takoe
3aKOHOAATENbHOE  3aKpeneHWe MOHATUS  MPUHLMMIOB TPaXXAaHCKOro npasa
MO3BOMUT AOCTUYL €AMHOOBpasust B MOHMMAaHWKM [JaHHOM MpaBOBOM KaTeropuu,
MoBbICMT  3((MEKTUBHOCTL €€  MNpPUMeEHeHusi, obecneunt 6Gonee  MOJHYHO
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peanu3zaumio  TpeboBaHMIA MPUHUMMOB B MPOLECCeE HOPMOTBOPYECKOW U
rpaBornpuMeHnUTENbHOM AesTenbHocTH [8, c. 178].

Mo HaweMy MHeHuto Hanbonee 06bEKTVBHO K BOMPOCY O MOHATUM M CYLUHOCTM
MPUHUMNOB PaXKAaHCKOro rnpaBa CpeauM COBPEMEHHBbIX YYeHbIX nojowen
npoceccop, AOKTOp topuanyvecknx Hayk B.I'. PoTaHb. Tak, npodeccop ykasblBaeT,
4YTO MPUHUMNbLI TPAXAAHCKOrO MpaBa — 3TO 3aKOHOAATENbHbIE MOMOXEHNS
BbiCLUEr0 YpOoBHSI 0606LleHns, KoTopble codepxaT B cebe He TonbKo
HOPMaTVBHbLIN  perynsitop, HO W [ekfapauuio O HaMepeHusix CybbekTa
MpPaBOTBOPYECTBA, KOTOPbIM MPUHUMAET KOHCTUTYLIMIO MMM 3aKOHOAATENbHbIA aKT
[9, c. 223]. HoBu3Ha MogobHOro MoaxoAa, B TOM, YTO MPUHUMM MpeacTaB/ieH
YYeHbIM KaK MpaBOBOe sIBNEHUE, uMetollee Be obs3aTenbHble COCTaBMsoWme —
3TO NnpaBoBas HOpMa W Aeknapaumns. Ho, kak npaeuiibHO 3aMeyeHo B.[. PoTaHewM,
CylecTByeT npobsiemMa B pasrpaHNyYeHUM NpaBoBOM HOPMbI M Aeknapaumn. B cBoto
oyepeab, rpaHuLy Mexay npaBOBOM HOPMOW W Aeknapauveil onpeaensiet
COUMAbHbIN  KOHTEKCT. [MoA  coumanbHbIM  KOHTEKCTOM YYeHbId MOHUMaeT
FOTOBHOCTb  OBLLECTBEHHbIX OTHOLUEHMI, HA KOTOpblE  pacrnpocTpaHsieTcs
COOTBETCTBYIOIMIA  MPUHLMM, BOCTIPUHATb  MOCNEAHUMA KaK  HOPMATUBHbIN
perynsitop. B noaTBepxaeHvWe [aHHOrO YTBEpXAeHWs npodeccop MpuBOAUT
npumep u3 npaktnkn BepxosHoro Cypa CLUA no peny «JloxHep nMpoTWB LITaTa
Hbto - opk», B KOTOPOM CyA MPOBEPSN KOHCTUTYLIMOHHOCTb 3aKOHa O 3ampeTte
YCTQHOB/IEHNA MPOAO/DKUTENBHOCTU TPYAOBOrO [HA, MPEBbILLAIOLWEro [AecATb
yacoB. Paccmatpusast aaHHoe feno B 1904 roay cya CLUA npuwen K BbiBOAY O
TOM, YTO [AaHHOE OrpaHWYeHWe MNPOTMBOPEYUT YEeTbIPHAALATOW MOMpaBKe K
KoHctuTyummn CLUA. Cya KOHCTaTMpoBan, 4YTO M3 3TOW MOMPaBKM BbITEKAET
npuHUMN cBoboabl AOrOBOpa B COOTBETCTBMM C KOTOPbIM CTOPOHbI CaMW BrpaBe
onpefensTb ycnoBus, B TOM uucne W TpydOBOro AOroBopa M O
NPOACIKUTENBHOCTY paboyero AHs. MpuMepHo yepes TpuauaTb JeT BepXOBHbIN
Cyn CLUA no nopobHbiM AenaM CTan MpUHMMaTb MPOTMBOMOMOXHbIE PELIeHUs.
BaxxHbIM [JOKa3aTeNbCTBOM POMM  COLMANBbHOMO KOHTEKCTa B 3TOM MpuMmepe
ABNSETCA TO, 4YTO C MOMEHTa MepBOr0 peleHus Mo TakuM AenaMm u
nocneayowmmm, B TOM YMCe KOraa NpakTuka cyaa NnoMeHsnach, YeTblpHaauaTas
nonpaBka K KoHcTuTyumn CLUA HMKaKMX 3aKOHOAATESbHbIX M3MEHEHUN He
npetepnena. Ho N0 UCTEYEHMIO BPEMEHM, B CBSA3U C U3MEHEHMSIMU B 06LLECTBE,
BepxoBHbit Cya CLUA npuwen yxe K MNPOTUBOMOMIOXHOMY BbIBOAY — UTO
orpaHuyeHve cBoboabl  TPyAOBOrO  AOrOBOpa MyTeM  3aKOHOAATENbHOrO
YCTAHOB/MEHWUS  MaKCMMasibHOW  MPOAO/DKUTENBHOCTM — paboyero  AHsS  He
npoTnBopeunT KOHCTUTYUMK. [aHHbii NpeueaeHT U3 MeXayHapoaHoW CcyaebHom
NpakTUKN [0Ka3blBaeT POSib COUMANIbHOrO KOHTEKCTa B MPUMEHEHWUN MPUHLMMNOB
npasa. C TeuyeHWeM BpeMeHM OOLECTBO OCO3HaN0 HeobXoAMMOCTb 3aLUUThI
MHTEPECOB HAEMHbIX PAabOTHMKOB MyTEM OrpaHuyeHust CBoboAbl TPYAOBOMO
poroBopa. COOTBETCTBEHHO B COAEPXaHMM  YETbIpHAAUATOW MOMpPaBKM K
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KoHctutyummn CLUA cMecTMnacb rpaHvua Mexay rMpaBoBOM  HOPMOW U
Aeknapaupeit [9, c. 225].

MpobnemamMun 1M BONpocaMu, CBSI3aHHBIMK C MPUHLMMNAMK TPaXaaHCKOro Mnpaea,
yYeHble - LUMBUANCTbI NocBATMAM Gonee 100 NeT, HO, HECMOTPS Ha 3TO, A0 CUX
MOp HET €AMHCTBA MHEHWI Cpeay YYEHbIX AaXKe B BOMPOCE MOHSITUS MPUHLUMMIOB
rpaXxaHCKoro npasa. YueHble NpeanaraloT pasfuyHble AedUHULMM NPUHLIMMOB
rpakAaHCKOro Mpaea. Ha cerogHsIWHUN AeHb He CYLLECTBYET €AMHOWN KOHLEMNUum
MO MPUMEHEHWIO W WHTEprpeTauMy MpWHUMMOB FpaXKAaHCKOro npasa, HeT
€AVMHOr0 MHEHUS O MeCTe MPUHUMMOB TIpaXKAaHCKOro npaBa B CUCTEME
rpaXxgaHCKoro npaBa. Bce BbllWENW3NOXKEHHbIE TeopeTuyeckme npobrembl
OTPaXaloTCs B NPaBOMPUMEHWUTENbHON AesTENbHOCTM CyAOB, B OTCYTCTBUM
NPaBOBOM ONPeAeNneHHOCTH, Kak B HayKe, TaK U B NMpaKTUKe.
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®rBOY BO «MpKyTCKuWiA FOCyAapCTBEHHBIN YHUBEPCUTET>
r. Upkytck, PO

NONOXXEHVE BOCTOYHOM NPYCCUN
BO BPEMSl POCCUICKOIO YINPABJIEHUSA (1758 - 1762)

AHHOTaUMA: CTaTbsl MOCBSILLEHA MONMOXEHMIO BocTouHol [pyccum BO  BpeMs
poccuiickoro ynpasneHnst (1758 - 1762). [aHHas TeMa BecbMa aKTyallbHa Ha hoHe
pa3pasvBLUEroCsl BOOPYXXEHHOrO KOHMIMKTA Ha YKpauHe. Ha cerogHsiwHWiA AeHb
OrpOMHOE 3HauyeHve MWMeeT npobneMa BHYTPEHHErO MOSIOKEHUS Ha  YKPAUHCKMX
TEPPUTOPUSIX, MOAKOHTPOSBbHBLIX Poccun.

KnroueBble cnoBa: BoctouHas [pyccus, reHepan - rybepHatop, ®depmop,
poccuickas aaMUHUCTPaLINS, YrpaBneHue.

BTopoe HactynneHue B BocTouHyto [Mpyccunio SiBUIOCL NPpsiMbIM CIeACTBMEM BbiBOAA
Bolck C. ®. AnpakcHa B 1757 I. M Hayanocb OHO B Jekabpe 1757 .
[MaBHOKOMaHaytowmii  depMop B CBOEM BO33BaHWM K  TMPYCCKOMy — Hapogy
PYKOBOACTBOBA/ICS  MPUHLUMMAMK, W3NIOXKEHHLIMU €elle  AMpPakCUHbIM:  «...apMus ee
MMMepaToOpCKOro BEIMYECTBA MaplUMpoBaTb MMeeT B [pyccuio TOYHO B TOM X €
HaMepeHUn Kak B Maiie Mecsue cero 1757 roga nybsMKoBaHHBIM OT KOMaHAYHOLLEro
Torga reHepana - enbaMapllana v kasanepa AnpakcvHa MaHudectom» [5, c. 229].
®epMop Npu3biBan lOAEN He MoKWMAaTb CBOM [OMa U He GpaTb B pykM Opyxusi, B
MPOTUBHOM CJlyYae «CO OHbIMM B CUITy BOEHHOMO YCTaBa CTPOrocTsiM 6e3 Haumanemnwiero
YMyLLEHNS NOCTYMeHo 6bITb nMeeT [5, ¢. 229].

10 (21) smHBapst 1758 r. mpoucxoamno cobpaHue npeacTaBuTeNe BCeX amMToB
BocTouHol Mpyccumn, Ha KOTOpPOM 6bII0 PELLIEHO MPEKPaTUTL BCKOE COMPOTUBIIEHME.
lMpyccaku BblpaXkanu BEPHOCTb POCCUIACKOM KOPOHE, PYCCKME XKE CO CBOEW CTOPOHbI
rapaHTMpOBanu NpPMBUIErMPOBaHHOE NOMOXeHWe Kpas [3, ¢. 27].

Wctopuk T. B. KpeTtvHuH cuutan, 4rto Poccuiickast uMmnepust  dakTudecku
npucoeamHuna K cebe Boctounyto Mpyccuto [3, €. 39], T. K. NepBble LArn pOCCUIACKOI
AAMWMHUCTPALWMK, HamnpaB/ieHHble Ha YCTAHOBMIEHME CBOEr0 AOMMHUPOBAHWSI B PErMOHE,
HMKOMM 00pa3oM He MoaxoAwIM MOA MOHSITUE  «OKKYMauMOHHOro pexxuvMa». He
MpoCMaTpyBascst 30ecb M NpsIMOiA 3axBaT TeppuUTopun. HaobopoT, Bce paccMOTPEHHbIE
BblILLIE YC/IOBWSI, HA KOTOPbIX MPYCCaKN COrMacuiMcb NEPENTM NMoja, POCCUMCKYHO KOPOHY,
MO3BOMSIOT  rOBOpUTb O TOM, u4to BoctouHas [pyccusi  siBnsinace  camoi
NPVBMNIErMPOBaHHON y6epHMei POCCUIACKON UMMEPUM Ha MOMEHT cepeamHbl XVIII B.

MepBbiM reHepan - rybepHaTopoM KkoponeBcTBa [lpycckoro 6bl1  Ha3HayeH
rMTABHOKOMaHYIOLWMIA PYCCKOM apMuelt reHepan - aHwed depmop. IT0 cobbithe
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npoun3owwno 24 sHeaps (4 despans) 1758 r. COOTBETCTBYIOLMM YKa30M UMMepaTpuLbl
EnvzaBetsl I. OdmumanbHbiiA CTaTyc 3eMenb BocTouHoi Mpyccum cornacHo AOKYMEHTY
ONpeaensica Kak «rokopeHHble 0bnactu koponescTsa Mpyccnmn». KeHurcbepr 3Haumncs
KaK «pOCCUIACKMIN MMMNepaTopckui ropoa» [4, ¢. 106].

MepBOHauanbHO CTOMb  «LafsWWe» YCIOBUS /1 3aBOEBAHHOW  MPOBMHLAM
NPYBOAUIN B HEJOYMEHWE YMHOBHMKOB [eTepbypra, a B AanbHEWeM cam hakT
MPVYBMNErMPOBAHHOCTY BocTouHOM [Mpyccun Mo CpaBHEHWMIO C PSAOBLIMMA POCCUIMCKMM
rybepH/siMM  MpUBOAMN WX B CWIbHOE pasgpaxkeHue. [MoHMMaHWe K CTONMMYHBIM
MOMIMTVKAM MPULLIO, KOrAa CTaso SICHO, YTO C MPYCCakoB HEBO3MOXHO COBpaTh Hasloros,
KOHTPUOYLIMM U PEKPYTOB B GOJbLUEM KONMYECTBE, Kak 3TO BblI0 BO BpeMs MPYCCKoW
aaMUHUCTPaumn.  «Kasanocb HEMOCTWKWMMBIM, YTO MOA CeHbl0 ABYrNIaBoro opsa
NPOBVHLWMS MOMyYana JyyLuve yCioBUSl, YeM MOz OAHOMIaBbIM FOreHLONIEPHCKUM, YTO
OHa COBEpLUEHHO cBoBoAHA OT TeEX pPasopUTE/IbHBIX PacxofoB, KOTOPLIX BOMHA
TpeboBana OT NoAATHbIX COCNIOBMI caMoii uMrepum» [4, ¢. 105], - 3akntodaet A. Pambo.

Oco6eHHO CTPaHHOMN Afst PYCCKMX YMHOBHWMKOB BbIF/ISiAENA KapTHa B 3aXBayeHHOW
pycckmMMm BocTouHol Mpyccum Ha ¢hoHe CUTyaLmm BOKPYT OKKYMMPOBAHHOM Mpyccakamy
CakcoHUM, Ha TeppuTopuK KoTopolt Gpuapux II 06bsBUN O TOTalbHBIX PEKBU3MLIMSIX 1
KOHTPUEYLIMSIX Ha Hy>abl BOMHbI, M BCE 3TO COMPOBOXAANOCH Mpabexamu, youicTBamMm
M pa3bosiMM MO OTHOWEHUIO K MUPHBLIM uTtenam [4, c. 105]. EctectBeHHo, Takoe
CpaBHEHWe Wrpano fJaneko He B MOnmb3y reHepan - rybepHatopy ®epmopy,
HeonpaBAaHHO /bIOTHblE YCIOBUS CyLLECTBOBaHWS BocTouHol [Mpyccum mociyxunm
CaMoli IaBHOM MPUUMHOWN ero nocneaytolleld onanbl. OQHAKo Ha MOMOXEHWM CaMoM
NPOBVHLMW KapayHasnbHO oTcTaBka PepMopa He noemsina.

Poccuiickasi aAMMHUCTPaUMst CO CBOEW CTOPOHbI MOCTOSIHHO Mpecekana MoMbiTKK
BOOPY)XEHHbIX SKCLIECCOB U UX KOSIMYECTBO MO CPABHEHMIO C NMEPBOI BOCTOYHOMPYCCKOM
KamnaHvel neta 1757 r. noA PyKOBOACTBOM AMpaKCMHA CHM3WIOCh 3HAYUTESBHO.
[loKa3aTenbCTBOM MOMYT MOCTYXWUTb MOACYETHI, KOTOpblE CKPYMyNe3HO Ben HeMeLKUi
ncropvk MaseHkamn [1], CTpPeMMBLUMIACS 0BOCHOBATL «YMKaCbl» POCCUICKOM OKKYMaLMM.
OH cyMen HaltTu He 6onee 40 CrlydaeB OCYLLECTB/IEHNS| HEMPABOMEPHBIX BOOPY>KEHHbIX
AKLUMI PyCCKUMM COMAaTaMu MO OTHOLLIEHMIO K M PHOMY HacesieHuto. Ecniv cpaBHUTb 3T
[aHHble ¢ nokasatensmm ®Gpuapuxa II B CakCOHMM, TO MOXHO CAENaTb BbIBOA, YTO
Poccvist ctapanach aep>kaTb MOA KOHTPOEM BOVHCTBYHOLLMIA Mbl CBOMX MOAAAHHbIX.

KoHeuHo, Poccum HyxHO 6bIn0  moadepxuBatb OSUIbHOCTb  CPEAM  MECTHOro
HaceneHus, a [ 3TOro el MpUXoawnoch npuberaTb MeTOAaM [aBneHust Ha
PENUr1o3Hble 1 NONTUYECKME YOeXKAEHWS MPYCCKMX NMOAAAHHbIX. Bo - nepebix, epmop
B3sU1 MOA JIMYHbBIA KOHTPOJb KEHUrCOeprckyto YHMBepCUTETCKYHO raseTy «Koenigsberger
Zeitung», a TaroKe AapoBasl CTaTyC «oduLmanbHoM» «FOCyAapCTBEHHON ra3eTe Mupa U
BOMHbI», KOTOpasi CTana rybepHaTOPCKMM PyrnopoM B BOMPOCE YBEMYEHUSI CUMMATUI
MUPHBIX JKUTENEN K PycCKOMY rapHM3oHy. Bo - BTOpbIX, pycckve Bnactu 6biim
BbIHY)KA€Hbl Ha[aBWTb Ha MECTHbIX MacTOpOB C LESbl0 MOGYXKAEHWS MOCIEAHUX
MponaraHAMPOBaTb Cpeay MECTHOMO HaceNeHWs NMpopoccuinckve Barnsabl [4, c. 110].
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Poccvs  npeanpuHsAna MHOXECTBO Mep MPefoCTOPOXHOCTU MO OTHOWEHUIO K
npyccakam M B Apyrux cdepax OBLUECTBEHHOM >M3HW. Bcex Haubonee BMAHBIX
MOMUTUYECKN HEBNAroHaaEXHbIX OTChbIIaM Ha TeppuTopuio Poccun. AkTmeHO paboTana
cMcTeMa MeprtocTpaumm. Poccuiickasi agMUHUCTpaLMs, 38 HEGOMbLUMM UCKIIOYEHWEM,
u3biMana /tloboe opyxue, HaxoavBLLIeecs B pyKax MoAfdaHHbIX. Ha ynuuax ropogos, B
yactHocTY, KeHurcbepra BBOAW/ICS XOTb M CBOEOBPasHbliA, HO KOMEHAAHTCKWI Yac:
rOpoACKME BOPOTa B OMPEAENeHHOe BPEMs! 3aKpblBaNuCh, MOSIBIEHME NHOAEA HOYbHO
[0MYyCKanocb TOMbKO NMpW Hannumm hoHapsl, OrpaHMuMBaNCs AOCTYN K KOMOKOMbHAM [4,
¢. 109 - 110].

Ecnm He cumTaTh OrpaHWMYeHuid, BBEAEHHBIX B PEMIMO3HOM M MONMTUYECKON cdepe,
BocrouHas lMpyccnst Moria MoxXeacTaTbCA CPean BCEX OCTaslbHbIX Kak MPYCCKUX, Tak w
POCCUIACKMX PETMOHOB CBOMM 0COBbIM CTaTycoM. KOHEeYHO, pycckue rybepHaTopbl
CTPEMUIIUCL HANMOXWTb Ha M/IEYM MUPHBIX XKUTENEN Takue 0653aTeNbCTBa, Kak HECEHMs!
MY>KEBOW MOBUHHOCTM WM XKE PEKBY3MLIMM NPOLOBOMLCTBUS M pypaxa. OaHako K Tomy
e CaMOMy MpUHYXZanM WM COBCTBEHHO PYCCKUX KPecTbsiH. 3TO 6b10 06blYHBLIM
ABneHneM. OnaTb e Ha (oHe OkKynnpoBaHHoM ®puapuxom II CakcoHun BoctouHas
lMpyccust BRIrNsiZENa BriosHe 6iaromnonyyHbIM pervioHom [4, ¢. 111].

Poccuiickvie BNacTvi CTPEMUINCL HE MOAHMMATL Hanori, OAHAKO Ha (hOHE peLLeHust
MeTepbypra He pacnpoCcTpaHsiTb Ha BocTouHyto Mpyccuio pekpyTUMHY MOSIBIANICS 0COBbIN
BOEHHbI CO0p, KOTOPbIM AOMKHO 6bIIO BhIMNATUTL ONpEeAeTieHHOe KOMYECTBO ABOPOB
BMECTO MOCTaBKM pekpyTa. CkaxeM npsMo, Jaxe 3aMeHa pexpyTckux cbopos cbopamu
JEHEXHbIMW OLEHMBaNacb NPOCTLIMM NOABMU MONOXUTENBHO [4, ¢. 111].

Victopuk MaseHkamn [1] npunoMMHan B KauyecTBE OJIHOMO M3 «yXKacoB» POCCUIACKOM
OKKyMaLmM KaMMaHWio Mo 3KCTyaTalun NecHoro Maccuea BoctouHolt Mpyccun. Ecnn
MOCMOTPETb C [JPYrol CTOPOHbl, TO PErYOH B pe3ynbTaTe MOSHOMO BOEHHOO
MPEBOCXOACTBA apMuM U prioTa Poccim okasarcst HEAOCraeM A1l Y)kacoB BOWHbI. [leno
B TOM, YTO BCE MOPCKVE MOPTbl Kpasi OCTaBa/MCb Ha MPOTshKeHUM Bcelt CemmneTHel
BOMHbI CBOBOAHBIMM, @ HEKOTOPbIE YMYAPUIMCH MOMOJHWTL CBOM KanuTasl Ha NMocTaBkax
B POCCUIMCKME BOOPYXKEHHBIE CUSTbI.

TakvM 06pasoM, Mo MHeHuto uctopuka ®. lMayse, npaBneHue Poccun B BocTOuYHOM
Mpyccun MOXHO Ha3BaTb TyMaHHbIM. «Pycckme conpatel cobmogany  XOpoLuyto
AVCLMNAMHY... [nst rpaaaH MoyTv He CyLLEeCTBOBASIO OrpaHMuYeHuii HM B cBoboge
NEPEOBWMKEHNS, HU B  XOBSMCTBEHHOM OESTENbHOCTU... PYCCKME BMAcT  He
PEKBM3VPOBa/IN MOMELLIEHWI AN1s cebsl, TaK KaK B YUPEXAEHWSIX 1 LIEPKBaX NPOLAODKaM
CYXUTb MPYCCKUE YMHOBHUKM M MacTopbl... Pycckve okasbiBanun 60rbluoe yBaXeHue
YHUBEPCUTETY 1 He Tporanm cBobozbl 06pa3oBaHms» [2, ¢. 140 - 141].

KeHurcbeprckvin YHUBEPCUTET NpOLOKan CBOK paboTy. B HeM Tpyamncs noka etue
HEe OYeHb M3BECTHbIN YYEHBIA — AOLIEHT MaTeMaTukM MMMaHymn KaHT. MapannenbHo ¢
3TVM B JaHHOM y4ebHOM 3aBefieHWM MOMyYanu BbiCllee 0bpa3oBaHune MpeacTaBuUTeNn
POCCUIACKOrO ABOPSIHCTBA [2, C. 69].
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CTapLUmi1 npenoaasaTtesb kadeapbl aAMUHUCTPATUBHOMO 1 (hMHAHCOBOIO NpaBa
CnbunpCKoro HopMANYECKOro YHUBEPCUTETA.
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3/10YMOTPEBJIEHUE NMPABOM B HAJIOrOBO#A COEPE

AHHOTaumna

AKTYanbHOCTb.

Hawm npaBa, kak rpaxxaaH Poccuiickon depepaLiyiy, 3alumiieHbl 3aKOHOAATENNLCTBOM
rocyaapcraa. Ho Bce nv Ao6pOCcOBECTHO MCMOMbL3YHOT NOA06HYHO 3awmTy? K coxaneHmto,
Kak M B JtoboM 06MacTy 3aKOHOAATENbCTBA, HAAENAIOWEro rpaxaaH npaBamu,
HanoronnaTebLVK/ 3M10ynoTpebAsOT HANIOXKEHHLIMX Ha HUX NMpaBaMy, YTO SBMSETCS
YaCTbIM SIB/IEHWEM B CyAebHOM MpaKTUKe.

Lenb.

M3yyeHre acnekToB HasloroBoro npaea u 3110ynotpebneHre 3TMMm NpaBamu.

Mertop.

V13yyeHre cyaebHoM NpakTVKK U Hay4HbIX paboT B cdepe HaroroBoro npasa.

Pe3ynbTar.

B cynebHoi mpakTvike, OYeHb MHOMO MaTepuasnioB, KacaTeslbHO 3/10ynoTpebreHus
HasIoroBbIM MPaBOM, 3@ CYET MOJTyYEHHbIX CBeAEHWI, NpearosiaraeM, YTo OAHOM U3
0COBEHHOCTEN KaTeropuy 3/0yrnoTpebieHnst Hanoroniatenbluyka B Poccum crano
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OTCYTCTBME €e YETKOrO COAEPXKaHMSI, MOHSATHOMO AN KAXAOrO Ha/loroniateNbLmMKa, YTo
06BSICHSIETCS] HECOBEPLLEHCTBOM [EVCTBYIOLLETO HA/IOrOBOMO 3aKOHa.

BbiBOAbI.

Hanorn, €Bnsisice OCHOBHbIM WMCTOYHMKOM [0XO4a rOCyAapCTBa [AO/MKHbI  BbiTb
3alMLLEHbl OT /obbIX MyTel 3710ynoTpebneHnss npaBaMy, NpeaHasHadYeHHbIMU 1S
3aLmTbl 4OBPOCOBECTHBIX HANIOrOMIATESbLUMKOB.

KnroueBble csioBa

Hanoru, 06si3aHHOCTb, 3n10ynoTpebnenre, 3akoH, cyaebHast NpakTuka.

Ynnata HanoroB SIBNSIETCS KOHCTUTYLMOHHON ODSI3aHHOCTLIO KaXAoro rpaxaaHvHa
Poccuiickoli dhenepaumm, Ucxoas U3 57 craTbu AEWCTBYHOLLEN KOHCTUTYLMM “Kaxkablii
06513aH NNaTuTb 3aKOHHO YCTAHOB/MEHHbIE HAorM U CH0pbI. 3aKOHbI, YCTaHaBMBAOLLME
HOBbIE Ha/IOMV WM YXyZALAoLLME MOJOXKEHWE HAoroM/IaTeNbLUMKOB, 06paTHON Cusibl He
UMEIOT.” Mbl He TONMbKO ybexpaemcs B 3TOM, HO W TOHMMaeM, 4TO MpaBa
HasoronnaTeNbLUMKOB Takoke 3amieHsl HMA ¢ BbiClueln ropuanyeckoi cuioi. Ho Bce
M HanoronfaTenblMkM  AOBPOCOBECTHO  MCMOML3YIOT — NofdobHyo  3awmty? K
COXaneHuto, kak M B /60N 06M1acTM 3aKoHOAATENbCTBA, HaAENsoWero rpaxaaH
npaBaMy, 3apOXXAAETCA U 3M10ynoTpebneHne AaHHbIMY NpUBUIErVSIMA. B faHHON cTaTbe
Mbl PacCMOTPUMM MpUMEPbl [AHHOTO MpPOSIBIEHNs Hel0BpOCOBECTHOCTU CybOBHEKTOB
HaNoroBOro MpaBa, MPUYMHBI M BO3MOXHbIE pELLEHWst MOAJOOHBIX MpobenoB B
3aKOHOAATESbCTBE.

3a cueT Yero MOXET MpoMCXoauTb 3oynoTpebneHveM npaBoM? Kak u B o6oi
cdepe npaBa, B HA/IOrOBOM MpaBe eCTb Mpobesibl, MO3BO/SOWME HEA0OPOCOBECTHBIM
HanoronnaTenbluvkam MosyyYMTb Bbirogy Wi msbexaTb UHaHCOBOW 06s3aHHOCTU
nepes rocygapcreoM. OcHoBamy Anist NOAOGHBIX MPeLeAeHTOB SIBASKOTCS Mpe3yMnums
[0OPOCOBECTHOCT  HAMOrONMaTeNbLUMKOB,  MPE3yMnuMst  TOMKOBaHWS B MOSb3y
HanoronnaTe/blyKa BCEX HEYCTPaHWMbIX COMHEHWM, MPOTUBOPEUMIA U HESICHOCTEN
aKTOB 3aKOHOAATeNbCTBa O Hanorax M cbopax W OTCYTCTBME B AEMCTBYHOLLEM
3aKoHOAATENLCTBE MOHATUSA “3n10ynoTpebneHns npasoM”. B cuny nyHkTa 7 cratbu 3 HK
P® npe3ymMnuMs [0OOPOCOBECTHOCTM Hanororniatesnblyvka O3Ha4yaeT, 4YTo  Moka
HaNoroBbl  OpraH He  [OKaKET 0bpaTHOe,  HanoroniaTesblMK — CYMTAETCS
[106pOCOBECTHO BbIMOSHMBLUMM CBOM 00S3aHHOCTW, TaM e 3aKperyieHo U TO YTo B
COOTBETCTBUM C YKa3aHHOW HOPMOW BCE HeyCTpaHWMble COMHEHMSs], MPOTUBOPEYMs U
HESICHOCTV aKTOB 3aKOHOAATENbCTBA O Hanorax v cbopax AOMKHbI TPAKTOBaTbCS B
nofb3y Hanoronnatenbluvka. [aHHble npaBa rpaxaaH, Mo3BOSsSOT A06pPOCOBECTHBIM
HanoromniaTenblMkaM 3almTuTb cebs B CTyyae BO3HUKHOBEHWSI MOTPEOHOCTH, U3 - 3a
Yero paccMOTpeHWe MOMpaBoK B HUX OyfeT sBnsTbCs MoApbIBOM He3omacHoOCTU Ans
[06pOCOBECTHBIX MPadKAaH, XOTS 3TW JXe CTaTbu MO3BONSKOT “3/10YMbILLIEHHNKaM”
4yBCTBOBaTb Cebsl yBepeHHO Mpu 3noynoTpebneHnsx npasamu. Kyaa 6onee BaXXHO w
6e30macHo  ByAeT paccMOTPETb KPUTMUECKUIA MpoBes, CBSA3aHHbIM C OTCYTCTBUEM
noHsTUs “310ynoTpebneHne npaBoM” B HanoroBom Kogekce PO. B peiicTBytoLleM
HafIOroBOM  3aKOHOZATENbCTBE OTCYTCTBYET MOHSTUE  «3/10ynoTpedbneHne MpaBoM»,
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YETKO 3aKperniéHHoe B ctatbe 10 MpakgaHckoro kogekca Poccuiickoi depepaumm
(nanee — K P®), B COOTBETCTBAM C KOTOPOW, «HE [IOMYCKAOTCA OCYLLECTBIEHME
MPaXAaHCKMX MPaB UCKIOUUTENBHO C HaMepeHUeM MpUYMHUTL Bped ApYromy Jivdy,
[eicTBMS B 0OXOf 3aKOHa C MPOTUMBOMPABHOM LEMbo, @ Takke MHOE 3aBefoMO
HenobpOCOBECTHOE OCYLLECTBIIEHWE MPaXaaHCKUX Mpas (3M10yrnoTpebneHne npaBoM)».
Takum  0bBpasoM, OOHOM M3  OCOBEHHOCTEN  KaTeropun  3710ynoTpedneHust
HanoromnaTesblimka B POCCuM CTano OTCYTCTBME €e YETKOro COAEPXaHMs, MOHSTHOro
LISt KXKAOrO HasoronaTesbluyka, YTo 06bsICHSIETCS HECOBEPLLIEHCTBOM AENCTBYIOLLErO
HasIloroBOro 3aKoHa. AHanmaupysi Hanorosbil kopekc Poccuidickoin depepaLimm, MOXHO
caenatb BbiBOA 06 OTCYTCTBMM B HafOroBOM MpaBe MHCTUTYTOB «A06pOCOBECTHOCTU»
WM «HeA0bPOCOBECTHOCTU, TaK Kak Takue TEPMUHbI HE BCTPEYaoTCs B AEMCTBYHOLLEM
3aKOoHe.

[11s NONHOrO MOHKMMaHMS MPOGEMBI M MoUCKa MyTel ee peLLeHUs HaM HeobXoaMMO
He TOMbKO HalTv mpoben B MpaBe, HO WM PacCMOTPETb MPELEHAEHTbI CBS3aHHbIE C
[aHHbIM BOMPOCOM.

[ns 6onee AeTanbHOrO pacCMOTPEHUS] Mbl MPUBEAEM HECKONbKO MPUMEPOB U3
cynebHol NpaKTVKK, CBSI3aHHbIX CO 3/10yNoTpebieHneM NpaBoM.

I. OcHoBaHWMEM [AOHAYMCNIEHWMSI HANIOrOB, MEHel W WTpachoB MOCIYXKMM BbIBOAbI
MHCMEKUMM O HEMpPaBOMEPHOM MPUMEHEHUN WHAMBUAYASLHOrO MpeanpuHMMaTens
(manee — UIM) YCH. Cya oTkasan B yAOBIETBOPEHUM TpeboBaHUa 1 NpuLLEN K BbIBOAY
0 co3aaHum MM npoTMBONpPaBHOM CXEMbl UCKYCCTBEHHOIO «ApobneHus» 6usHeca C
Lenblo  MoyYeHns HeoH6OCHOBaHHOW HanoroBOW BbIroAbl B BMAE COXPaHEHMS
npaBa Ha npuMeHeHne YCH ¥ yMeHblUEHMSI 3@ CYeT 3TOro HanoroBbiX
00513aTeNbCTB  MOCPEACTBOM  MNepepacnpeseneHnst  MoflydeHHbIX [0XOA0B  Ha
B3aKIMO3aBUCUMYIO opraHuzaumio. [estenbHoCTb, OCyLLecTBNsIEMan
B3aMMO3aBMCUMbIM  JINLIOM, SIBAIS/IaCb 4acTblo  €4AMHOr0  MPOM3BOACTBEHHOIO
npouecca, opraHusoBaHHoro WM. B pe3ynbTaTe cornacoBaHHbIX genctsuii UM u
MOAKOHTPO/BHOMO JiMia NPOU3BEAEHO pacrpedesieHne MosyYeHHOW BbIPYUKM OT
CAauu B apeHAay npuvHaanexalwlero Ha npaee cobctBeHHocTv WM mMylecTBa
(ToproBoro LUeHTpa) C Uenbld MUHMMM3AUMKW  HANMoroBblX 0053aTeNbCTB U
COXpaHEHUS MpaBa Ha MpUMEHEHWE CrMeuManbHOro pexmnMma HanoroobnoXxeHus.
[1, c.6]

II. OcHOBaHWEM [AOHAYUCIEHMS HANoroB, MeHel W wWTpadoB MNOCAYXUAN
BbiIBOAbI O co3aaHmuM  ObuwectBoM  OpManbHOr0  JOKYMEHToobopoTa MU
MCMOJIb30BaHUS PEKBU3NTOB «HOMMHASbHbBIX» OPraHM3auui C LENbio 3aHUXKEHMS
HanoroBol 6asbl Mo Hanory Ha mpubbifib U Hanor Ha A06aBfEHHYD CTOMMOCTb
(nanee — HAC). Cyn oTkasan B yaoBneTBOpeHun TpeboBaHus. 3asBuTeneM
npeacTaBrieHbl HEJOCTOBEPHbIE AOKYMEHTbI MO CMOPHbIM OnepauusM, onepauuu
BbINOMHEHbl CaMUM  HaNoronnaTesblMKOM, KOHTpareHTbl WMMenu MnpusHaku
Hel06pOCOBECTHbIX ~ OpraHm3auuii. O6LEecTBOM MojsydyeHa HeobOoCHOBaHHas
HanoroBasl BbiroAa Mo 3asiB/leHHbIM (DMHAHCOBO - XO3AWCTBEHHbIM OnepaumsiM C
LIENTbIO 3aHWXEHMS HANToroBol 6asbl Mo Hanory Ha npubbinb u HAC [2, ¢.6]
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III OcHOBaHWEM [AOHAYMCNIEHMSt Hanora Ha npubbinb, nNeHeil M WTpadoB
NOCMY>XW/N  BbIBOAbI MHCMEKUMM O HEMpaBOMEPHOM MpuMeHeHnn O6LecTBoM
YMNpOWEHHOW  cuCTeMbl  Hanoroobnoxenus (panee - YCH), ¢ obbekToMm
Hanoroob10xeHns «[0X0A4bI» (6 %). Hanoronnatenslwykom C
B3aMMO3aBMCMMbIMX IMLAMM CO3[@aHa CxeMa «apobneHus 6usHeca» C Lenblo
He3aKoHHOro npuMeHenns YCH. Cya OTkasan B YAOBMETBOPeHMM TpeboBaHus.
[lokasaHa cnegytolas COBOKYMHOCTb OBCTOATENLCTB, CBUAETENLCTBYIOWAS O
NosyYeHUn HeobOCHOBAHHOM HanoroBoi BbIroAbl: (akTUYeckoe YynpaBfieHue
[EATENbHOCTbIO  TPEX  OpraHu3aumii  OAHMM  JIMLUOM;  OCYLLECTB/IEHME
B3aMMO3aBWCUMbIMI KOHTPareHTaMu UAEHTUYHbLIX BUAOB AEATENBbHOCTY; Hanuuune
0UCOB 1 BefeHWe JesSTENbHOCTM NO OAHOMY M TOMY Xe aApecy; UCMOonb30BaHue
YYaCTHMKaMM CXeMbl OAHWX W TeX Xe KOHTaKToB, TenedoHa, 3MeKTPOHHOro
agpeca; CAaya HanoroBoi  OTYETHOCTM  OAHMM  JIALOM;  MAEHTUYHOCTb
peann3yeMoro TOBapa MOA €AMHOWM BbIBECKOW, WAEHTUMYHOCTb CreumasbHOM
oaexabl  pabOTHWKOB;  pacrpedenieHne 3aTpaT  Mexay — XO3sMCTBYHOLWMMU
CyObeKTaMM U HECEHME PacxodoB yYaCTHMKAMK CXeMbl ApYr 3a apyra [3, ¢.6]

M3yunB Teoputo, Haias KOpeHb NPobfieMbl U U3yunB CyaebHYyO MPaKkTVKy Mbl
MOXEM caenaTb BblBOAbI M MpeAnoXWTb MyTW peLeHnsl AaHHOro npobena B
npase.

BbiBOA - gaxe paccmaTpuBasi OAHY M3 caMblX OBWMPHBLIX U NpopaboTaHHbIX
BETBEN BNacT €CTb BO3MOXHOCTb OBHapyXWTb B Heil HegocTaTku. Hanorw,
SBNSISICb OCHOBHBIM MCTOYHMKOM [OXOA4@ rocyAapCTBa AOMKHbI ObiTb 3alumLLEHbI
OT No6bIX NyTen 310ynoTpebneHnst npaBaMu, NpeAHasHaYeHHbIMU ANS 3aLuThI
L,06pPOCOBECTHBIX HANOroMNIaTeNbLLMKOB.

BO3MOXHbIM NyTeM peLleHns aHHOrO BOMPOCa MOXET SIBASTbCA pacluMpeHve
ctatb 54 Hanorosoro kopekca Poccuiickoit ®egepauum v BBeAEHUE B HErO
MOHATUI 3N10yNOTPe6eHNs NPaBoOM, YXKe Ha AaHHbI MOMEHT CyLLECTBYIOLLEe, HO
nvwb B MK PO, 1 npeobpasoBaHMe AaHHOrO NMOHSATUS B Cchepy HaloroBOro npasa.
Takke He ByaeT SIMLWHUM UCNpaBUTb abCTPaKTHOCTb MOHATUI “[enoBasi uenb” u
“NEeNCTBUTENbHbIA 3KOHOMUYECKUI CMbICTT XO35IMCTBEHHOW oOnepaLmm”’, KoTopble
4aCTO BCTPEYAOTCS M HE OAHO3HAYHO UCTONb3YHOTCS B AeNaX, CBS3aHHbIX C HasloroBbIMU
pasbupaTenscTBamMu.

CnMcoK UCnosib30BaHHOW JITEpaTypbl:

1. MocraHosneHne AC BBO ot 28.05.2021 no geny N2 A29 - 9756 / 2018 M
Konmakoga 0.A. // https: // www.pgplaw.ru / upload / iblock / a5a / 2021 _ 06 _ Nalogi
_ sudebnaya - praktika.pdf (Jata obpawienms: 10.04.2022, 22:00)

2. TMoctaHoBneHne AC MO ot 15.06.2021 no aeny N2 A65 - 20950 / 2020 OO0
«K3H - TatmdT» // https: // www.pgplaw.ru / upload / iblock / a5a / 2021 _ 06 _
Nalogi _ sudebnaya - praktika.pdf (Jata obpateHuns: 10.04.2022, 22:00).
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HUMJIN3M B NMPABE COLIMAJIbHOIO OBECIMEYEHUA

AHHOTaumNA

AKTyanbHOCTb CTaTbi 3aK/HOYAETCS B CTPEMJIEHWM FOCYAAPCTBa MOBbLICUTH YPOBEHb
MpaBoOBOM IPaMOTHOCTV rpaxkaaH. Llenb wccrienoBaHUsi COCTOMT B TOM, 4TOGbI
MPOAEMOHCTPUPOBATL MPaBOBOM HUMMIU3M B MpaBe COLMAnbHOrO 0becreyeHns U myTb
€ro npeoponeHus. Mcronb3oBanncb METOZaMM aHanmsa HopUAMYECKON SUTEpaTypbl,
cynebHol MpaKTUKK, CUHTE3a M 0606LLEHMS. PesynbTaToM CTano obo3HauyeHve nyTen
NpeososieHnsl NPaBOBOrO0 HUMMAM3Ma B MpaBe couManbHoro obecriedeHus. B BbiBoae
0606LLaeTcs Kypc rocyAapCrBa B MO3TanHOM LMGpPOBM3aLIMM NMPaBOBO CUCTEMbI Kak
Havbornee yao6HbIV NMyTb MHHOPMUPOBAHMS MpaXkaaH.

KnroueBble cioBa

MpaBO COLMANBHOMO ObecneYeHns, HUrMAKM3M, MpaBoBas HErpaMOTHOCTb, Lenb
rocyaapcraa, Lumdposble niatdopMmbl.
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CornacHo cratbe 7 KoHctutyumm Poccuiickont ®epepaumm [1, c.4] Poccust siBnsieTcs
«coumarbHbIM FOCyAapCcTBOM, MOJIMTVKA KOTOPOro HarnpaB/fieHa Ha CO3AaHue YCI0BUK,
obecrieumBaroLLMX [OCTOMHYIO >KM3Hb M CBOGOAHOE pasBWTME uYenoBeka». B Held
OXpaHsieTcsl TPyA JioAel, WX 3[00pOBbe, CUCTEMA COUMANbHLIX CIYX6 aKTVBHO
pasBVBAETCS, rpaXxaaHaM NpeAoCTaBNSETCA roCyAapCTBEHHAs NMOAAEPXKKA B Pas/NyYHbIX
YKM3HEHHbIX CUTYaLMSIX.

OpHako B COBpEMEHHbIX peanusix COUMarbHbI MexaHu3M MOMOLM rpaxaaHaMm
[IOBOSIbHO 3aryTaH, OTCyTCcTBYeT AuddepeHumaums B opMax U METoAaX COLMarbHOM
3alWMTbl YenoBeka. B oTinume oT rpaxxaaHckoro, YronoBHOrO MM TPyAoBOro rnpasa B
rnpaBe coLmasnbHOro obecreveHnst OTCYTCTBYET €ANHbIN KOAMMULMPOBAHHbI MPaBOBOM
aKT, perynupylomin  fjaHHble OTHOWeEHWsl. [Mopoii YYeHbIM - OpUCTaM  CJIOXKHO
pa3obpatbcst B 60/bLIOM 0bbeMe HOpMaTMBHOMO MaTepuana. CpeaHecTaTucTudeckue
rpaXkaaHe 1 BoBCe B BOMbLUMHCTBE Cly4aeB HErpaMoTHbI B 3TUX BOMPOCax, OHW INbo He
3HalOT CBOMX MpaB, MO0 HAaMEPEHHO WrHOPUPYIOT MX, HE BEpsi B CUITy CBOMX JIMYHbIX
YCTaHOBOK B MOMOLLUb rocyaapctea. Llenbio rocyaapctBa sBnsieTcs obecrieyeHve
[OCTYNHOCTM HOPMAaTMBHbIX MPaBOBbIX aKTOB B 3TOM cdepe, nyTeM cosgaHvs W
CBOEBPEMEHHOrO  OBHOBMEHMSI  UMGPOBLIX  MAAT@OPM, C  MOMOWBIO  KOTOPbIX
nHdbopMaLms 0 npasax B 061acTn coumansHOro obecrneyeHnst JOBOAUTCS A0 rpaxaaH
Poccuiickolt Genepaumm.

Ha denepansHOM ypoBHe coumanbHyto (YHKLUMIO FOCyAapcTBa  OCYLLECTBASIET
MpaBuTenbcTBO  Poccuiickoii  depepaum M B MEpUod  pacripocTpaHeHws
KOpOHaBWpYycHoM MHpekumm COVID - 19 BbiaensieT cybbekTtaM rocyAapcrea cybcuanmn
ans  obecnedeHuss 3aboneBLUMX, KOTOpble MPOXOAST JleYeHMe He TOMbKO B
CTaUMOHapHbIX, HO M B aMOynaTopHbIX YCIOBUsX, 6ecnnaTHbIMM fieKapCTBaMu,
HeobXoaMMbIMM  ANst XU3HM, 6OMbHULBI U MOMMKIMHWKW  MPOBOAST  MpoLeaypbl
roCyAapCTBEHHbIX 3aKyrMOK, MOCie Yero Bpayu BbIMMCHIBAIOT JiekapCTBa MalWeHTaM.
MepeueHb nEeKapCTB YTBEPXAEH pekoMeHAaumsmv  MuHagpasa[2], cpeay  Hux
asvnupaemp, npenapatbl uHTepdepoHa - anbda, a Tawke ymudeHosup. Ho
HEKOTOpble rpaXxJaHe OTKa3blBaKTCS OT WX MOMyYeHUsl, He CMOTPS Ha peKoMeHJaLmm
nevallero Bpaya, nocKosbKy He BEPST B MX MOMb3y MM BO3MOXHOCTb MX HecrnnaTHoro
nonyyeHusi. CnegoBaTesibHO, WM NpUXoaUTCS  MNpuobpeTaTb Takue  fiekapcTea
CaMOCTOSITENbHO, 3a CBOM CYET, Teprst YObITKY.

CregyolumM NpOSIBAEHMEM MPaBOBOMO HUMMAM3MA SBASIETCA OTKa3 rpaxkaaH oT
rocnuTanusaumm. Tak, cornacHo Mpukasa MuH3gpasa Poccum ot 19.03.2020 N2 198H
«O BpeMEHHOM TMopsiAKE OpraHv3aumM paboTbl MeAMUMHCKMX OpraHusaumii B LEensx
peanvzaumm Mep Mo MNPOMUIAKTUKE W CHDKEHUIO PUCKOB PaCrpoOCTPaHEHUs] HOBOM
KOpPOHaBUpYCcHON WHpekumn COVID - 19» [3] rocnutanusaumm noaniexar nvua,
yKasaHHble B [aHHOM HOpPMaTMBHOM MPABOBOM aKTe, B YaCTHOCTW, <«MAUMEHTbI,
MpOXXUBAoLLME B OBLLEXUTUM, KOMMYHA/IbHON KBapTVpeE, YYPEXAEHWSIX COLMaribHOro
06C/TyXkMBaHUA € KPYr/IOCYTOUHbIM — MpebblBaHWEM W CPeACTBax —pasMeLLeHus,
NpeaoCTaBNSAoWMX FOCTUHUYHBIE YCTyrM, C MuaMu Crapwe 65 net, ¢ avuamu,
CTPafalolMMN  XPOHUYECKMMM  3aboneBaHusIMU  OPOHXONEroYHoN, CcepaeyHo -
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COCYAMCTON W SHOOKPUHHOM CWUCTEM, HE WMetoMe BO3MOXHOCTV HaXOAUTLCS B
OTAE/NbHOM KOMHaTe Mo MecTy npebbiBaHusl, MHOropoAHWE MauMeHTbl, MpoXoasiume
CTaLVOHapHOE JleYeHNE B MHbIX MEAVLIMHCKUX OpraHv3aumsx Mpu MOSOXUTESTbHOM
pesynbTate Tecta Ha COVID - 19» v Apyrue KaTeropum rpaxxaaH.

B otzenbHbIX CTyyasix 60sbHbIE OTKa3bIBAOTCA OT rOCMMTaIM3aLMM U COrMallaloTes
Ha NeyeHne B JOMaLLHUX YC/IOBYSIX, OCTaBasiCb, MO UX MHEHUIO, B 6onee KOMQOPTHBIX U
MPUBbLIYHBIX YCIOBUSIX. MeanuMHCKe paboTHWKKM, €CNY MONIOXKUTENbHBIA TeCT Ha
KOPOHaBUPYCHYIO MHQEKUMIO OTCYyTCTBYET, HE CMOTPS Ha Haivune CUMITOMOB
3aboneBaHns, He MOryT MPUHYAMTENBHO FOCMUTaNM3MPOBaTh MaLlMeEHTa, OCHOBbIBASICh
Ha ctatbto 20 ®epepanbHoro 3akoHa ot 21.11.2011 N2 323 - ®3 «0O6 ocHoBax
OXpaHbl 3A0pOBbsl rpaxzaH B Poccuiickon ®epepaumn» [4]. OTkaz ot
MEOMUMHCKOW MOMOLUM B HEKOTOPbIX Clyyasx CTaBWUT >KWM3Hb MauueHTa noA
yrposy, MOCKONbKY KBanudWUUMPOBAHHbIE BpPayM WMMEHHO B  CreuuanbHO
npeaHasHa4YeHHbIX NS JIeYEHUs] YCIOBUSIX CMOCOGHbI CBOEBPEMEHHO OKa3aTb
HeobX0ANMY0 MeAMLIMHCKYIO MOMOLLb B Cllyyae YXyALWEeHUs 340p0Bbsi 60IbHOrO.

Kak Moka3blBaeT MHOroumMcrieHHast cyaebHasi npakTuka, NPaBOBOM HUMMAN3M
BblpaXKaeTCsl B HE3HaHUM [OEWCTBYIOWEro 3akoHOoAaTenbCTBa MOCTpaAaBLuei
CTOPOHOM W HEWCNOo/Sb30BaHUM MHMOPMALMOHHBIX PEeCcypcoB Mpu  MpoBepKe
aKTyanbHOCTVM HOPMAaTUBHbIX NPaBOBbLIX akToB. CyTb OAHOro M3 NoAo6bHbIX aen [5]
3aKo4vaeTcs B ToM, Yto Mcrel 0bpatuncs B cya v npeabssun UCKk K OTBETUMKY C
TpeboBaHWEM O Ha3HaYeHWU CTPaxOBOW MEHCMM MO CTapOCTU U O BKJIHOYEHUM B
CTPaxoBoW CTaX NATMNETHero nepuoaa pabotbl B OO0 "XuMonT" Ha AOMKHOCTU
HavanbHuKa oTaena npoaax. OTBeTuMK [oCyAapcTBEHHOE YupexaeHue —
YnpasneHue MeHcnoHHoro ®oHaa Poccuiickoit deaepaumm < > apryMeHTUpoBar
CBOE peLUeHne TeM, YTO Ha AaTy npuobpeTeHus NpaBa Ha CTPaxoBYylO MEHCUIO He
BbIMOJHANOCh OAHO M3 06A3aTeNbHbIX YCIO0BUIM - HanMuue CTpaxoBoro craxa 11
ner.

ObocHOBbIBas CBOKO MO3UUMIO, WcTel npeabsBun NWWb 3anucb B TPYAOBOWA
KHWKKEe O nepuoge paboTbl MpU OTCYTCTBUM CBEAEHWA B WHAMBUAYaSbHOM
NMLEBOM CYETE M OTYMCIIEHMI, moATBepAaowmx dakT paboTbl uctua B 000
"XumonT", 4YTO He ABNSETCA OCHOBaHMEM ANS BKIKYEHWs nepuoga paboTbl B
CTPaxoBOW CTaX Npu OTCYTCTBUM APYrvX [OKa3aTenbCTB, KOTOPbIE NMOATBEPXAAIOT
OCYLLECTBNEHNE UCTLIOM TPYLOBOW AESTENBHOCTY.

Taxke MWcTey ccblnancd Ha noctaHosneHve [lneHyma BepxoBHOro cyfaa
Poccuiickoit ®enepaumm ot 11.12. 2012 N2 30 "O npaKkTUke pacCMOTpPeHus Aen,
CBSI3aHHbIX C peanusaumeit npas rpaxzaaH Ha Tpyaosble neHcun" [6]. CornmacHo
[JaHHOMY MpaBOBOMY aKTy <«HeuUCrnofHeHne pabotogateneM 0653aHHOCTU MO
ynnaTte CTpaxoBblXx B3HOCOB B [MEHCMOHHbIN (oHA Poccuiickort depepaumn He
MOXET SIBNATbCS OCHOBAHWEM [151 TOro, YTOObl He BKJIKOUATh nepuoabl paboTsl, 3a
KOTOpble He ObifiM  yrnnayeHbl CTpaxoBble B3HOCH, B CTPaxoBOM CTaXx,
YUMTbIBAEMbI NPU Ha3HAYEHUU TPYAOBOM MeHcum». McTel oWMB0oYHO Cebinancs
Ha nocTaHoBneHue [lneHyma BepxoBHoro cyga Poccuiickont ®epepaumm N2 30,
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NMOCKOSIbKY OH He npuMeHsieTca ¢ 1 aHBaps 2015 roga. Mcrey B cBOMX AOBOAAX
pasbsICHSN He AENCTBYIOLMI B OCnapuBaeMblit nepuoa deaepasnbHbiil 3aKoH 0T 17
nekabpss 2001 roga N2 173 - ®3 «O TpyaoBbiX neHcusx B Poccuickol
®epepaumn» [7].

MogBoas WTOr, CTOMT OTMETUTb, UTO Ha CErOAHSIUHUIA [AeHb rOCYAapCTBO
npecneayeT LUefb MOBLICUTb YPOBEHb MPaBOBOM OCBEAOMJIEHHOCTY IpaXkaaH
Poccuiickoii  degepaumMn M He  AONYCTUTb  OWKMGOK npu  obpalleHun K
HOPMaTUBHbLIM MPaBOBbIM akTaM. Cpean apryMeHTOB, NPUBEAEHHLIX B CTATbe, Mbl
BUAMM, UYTO NIIOAN HE 3HAIOT AENCTBYIOLLME 3aKOHOAATENLCTBO, @ TaKXE [O/HKHbBIM
06pa3oM He NpoMH(OPMMPOBaHbI B MPeAOCTaBfIEHHbIX MM MpaBax. B paHHOM
cuTyauun, BHeapeHne umdpoBM3aUMM B MpaBO CouUManbHOro obecneyeHus
CNocobCTBYET peanM3aumMm LEnM rocyaapcTBa, OTKPbITO M 6ecrnnaTHo
NpeaoCTaBNsIET BCHO HEOOX0AMMYIO MPABOBYHO MH(OPMaLIMIO.

CnM1COK UCMo/Ib30BaHHOM IMTepaTypbl:

1. KoHctutyums Poccuickoit deaepaumm (MpUHSTa Ha BCEHApPOAHOM FOSI0COBaHMM
12 pexabps 1993 r) (c nonpaskamm ot 30 aexkabps 2008 r., 5 despansi, 21 nong 2014
r., 14 mapta 2020 r.).) // PI. 1993. 25 pek. — cT. 4.

2. TocraHoBneHve MpasuTensctea PO ot 16 HosiEps 2021 r. N 1955 "O BHeceHum
M3MEHEHWIA B NocTaHoBeHWe MpaBuTenbcTa Poccuiickoit Gegepaummn ot 3 uioHst 2020
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doc / 402971732 / .
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peanvsaumm Mep Mo MPOMUIAKTUKE U CHUXKEHWIO PUCKOB PacrpoCTpaHEHUs HOBOW
KOpOHaBMpycHon MHpekumm COVID - 19" [3nekTpoHHbId pecypc] — https: //
base.garant.ru / 73769697 / .

4. ®depnepanbHblid 3akoH "O6 OCHOBax OXpaHbl 340pPOBbsi FpaxkaaH B Poccuidckoi
®epepaummn” ot 21.11.2011 N9 323 - &3 [SnekTpoHHbIi pecypc] — https: //
base.garant.ru / 12191967 / .

5. OnpeneneHre BToporo kaccalmoHHOro cyaa obLiei iopucankumm ot 14.10.2021
no aeny N2 88 - 23774 / 2021 [3nekTpoHHbIi pecypc] — http: // www.consultant.ru /
cons / cgi / online.cgi?req=doc&base=KS0J002&n=48814#QRBoH4TrmrtyVKQ5.

6. MocraHoBneHne MneHyma BepxoBHoro cyma Poccuiickon ®epepaumm ot 11.12,
2012 N2 30 "O npaKTVKe paccMOTPEHUS AeN, CBSA3aHHbIX C peanu3aLyeli npaB rpaxaaH
Ha TPyZOoBblE MEHCUM [SNEKTPOHHBIN pecypc] —http: // www.consultant.ru / document /
cons _doc _ LAW _ 139108 /

7. ®epepanbHblil 3akoH oT 17 pgekabpst 2001 roga N2 173 - @3 «O TpyaoBbiX
neHcusix B Pocouiickolt  ®epepaumm»  [InekTpoHHbIM - pecypc] — http:  //
www.consultant.ru / document / cons _ doc _ LAW _ 34443/ .

© Monawukosa E.B., MNetposa [.B., Myniokosa A.B., 2022

54



MPEOAOJIEHNE NPABOBOIO HUMMIN3MA B COBPEMEHHOM OBLLIECTBE

Caup6oeBa M.P.

Cr. npenogasatenb kadeapbl KOHCTUTYLIOHHOrO Mpasa

TamKVKCKOro rocyAapCTBEHHOrO YHMBEpPCUTETa Npasa, B13Heca 1 NoUTUKK
r. XymkaHa, Pecnybnuka TamKuKUCTaH

JNatunos C.Y.

AccucTeHT Kadeapbl KOHCTUTYLIMOHHOMO Mpasa

TaDKVMKCKOro rocyAapCTBEHHOrO YHUBEPCUTETa NpaBa, B13Heca 1 NONUTUKK
r. XymxaHg, Pecriybnvka TamkukmcTaH

Paydszona A.DK.

AccucTeHT Kadeapbl KOHCTUTYLIMOHHOMO Mpasa

TamKMKCKOro rocyAapCTBEHHOO YHMBEPCUTETA NpaBea, b1sHeca 1 NONUTUKN
r. XymkaHg, Pecriybnvka TamkukmcTaH

3AKOHOATEJIbHbIE OCHOBbI
AOMUHUCTPATUBHOM OTBETCTBEHHOCTU

AHHOTaUMA: AKTYa/lbHOCTb TeMbl SIBNSETC 0CO60 PacCMOTPEHWE  OTAESbHbIX
HOPMATUBHO — MPaBOBbIX aKTOB, PErY/IMPYIOLLME aAMUHUCTPATUBHYIO OTBETCTBEHHOCTb.
Llenbto vccrenoBaHus B paboTe ONpeaennTb MOHSTUE 3aKOHOAATENBHOW OCHOBI
aAMUHUCTPATUBHOM  OTBETCTBEHHOCTM,  KOTA@  HAacTynaeT  aAMUMHUCTPATUBHAs
OTBETCTBEHHOCTb.

KnroueBble coBa: 3aKoHoAaTe bHast OCHOBa, aOMVHUCTPATUBHAS
OTBETCTBEHHOCTb, HOPMATMBHO — NPaBOBble akTbl, Koaekc, cTpykTypa Koaekca.

LEGISLATIVE BASIS FOR ADMINISTRATIVE RESPONSIBILITY

Annotation: The relevance of the topic is especially the consideration of individual
normative - legal acts regulating administrative responsibility.

The purpose of the study in the work is to define the concept of the legislative
basis of administrative responsibility when administrative responsibility occurs.

Key words: legislative framework, administrative responsibility, normative legal acts,
the Code, the structure of the Code.

3aKkoHoAaTeNlbHas OCHOBA - CMCTEMA HOPMAaTMBHO — MPaBOBbIX aKTOB, COAEPXaLUmX
NpaBoOBble HOPMbl, YCTaHABMBAIOLLIME 3AMUHUCTPATUBHYIO OTBETCTBEHHOCTb.

B cootBetcTBUM CTaTby 42 KoHCTUTYyUMM Pecnybnmnkn TamKUKUCTaH NpeaycMOTPEHO,
4yTo B TaKMKUCTaHe Kaxkabld 006s13aH cobntogaTb KOHCTUTYLMM M 3aKOHbI, YBaXaTb
npaBa, cBO60Abl, YECTb M AOCTOMHCTBO APYrvX SIFOAEN.

HesHaHue 3akoHOB He 0CcBOBOXAaeT OT OTBETCTBEHHOCTY [1, €.89].

Jluo, coseplwmBlLIee  aAMUMHWUCTPATMBHOE MPaBOHAPYLUEHME HA  OCHOBaHWM
3aKOHOAATENbCTBA  HACTYMaeT OTBETCTBEHHOCTb. B cootBeTcTBMM CT. 22 KOAT
AAMMHWCTPATVBHas  OTBETCTBEHHOCTb — 3TO  Pa3HOBMAHOCTb  HOPUANYECKON
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OTBETCTBEHHOCTY, KOTOPOE O3HAYaeT TMpPUMEHEHWE Cyabel,  YMOITHOMOYEHHbIM
rOCy4apCTBEHHbIM  OpraHOM WM YMO/IHOMOYEHHbIM  JO/DKHOCTHBIM  JIALIOM
AOMVHUCTPATMBHOMO B3bICKaHUS K (M3MYECKOMY JiuLy, YaCTHOMY MpeanpyHMaTeNo
[OMKHOCTHOMY — finuy nnm IOpUANYECKUM nvuam, CoBepLUMBLLEMY
aIMMHUCTPATMBHOE NpaBOHapyLIEHNe, NpeaycMoTpeHHoe Koaekcom [2, ¢.300].

AKTbI, CMAryatoLme Unm OTMEHSIOLWME OTBETCTBEHHOCTb 3@ aAMUHUCTPATUBHbIE
MpaBOHApYLUEHWS,, MMEIOT OOpaTHYI0 CUy, TO €CTb PacrnpOCTPaHSTCS M Ha
MpaBOHApYLUEHWS,,  COBEpLUEHHble A0  M34aHWs  3TUX  aKToB.  AKThI,
YCTaHaB/MBAIOLLME WNIM YCUMBAIOLWME OTBETCTBEHHOCTb 3@ aAMWMHWUCTPATUBHbIE
NpaBOHapyLUEHUS, 06PaTHOW CUIbl HE MMELOT.

Cnepyer OTMETUTb, 4YTO MPOM3BOACTBO MO AenaM 06 aAMUHUCTPATMBHbIX
NpaBOHapyLIEHUAX BEAETCS Ha OCHOBAHWM 3aKOHOAATENbCTBA, AENUCTBYIOLLErO BO
BPEMS U NO MECTYy pacCMOTPEHUs Aena 06 aAMUHUCTPATMBHOM MPaBOHapYLLEHUN.

[MaBHbIM  HOPMAaTMBHO  —  MPaBOBbIM  aKTOM,  YCTaHaB/IMBAOLWMM
AAMUHUCTPATMBHYIO OTBETCTBEHHOCTb sIBNsieTCa Kogekc 06 aAMMHWUCTPaTUMBHbIX
npaBoHapyLieHnsix B Pecrnybnvku TamXukucTaH, koTopoe npuHATo 31 gekabps
1998 roga. A NOpsAOK pacCMOTPEHMs aAMUHUCTPATMBHBLIX Ae0NpPOU3BOACTB
SBNAETC  aAMMHUCTPATMBHbIN  MpoueccyanbHbil  Kogekc  Pecny6nuvku
TapxvknctaH. Cneunduvka AaHHOro Kopekca 3akioyaeTcs B TOM, 4YTO ero
COCTaBHbIMM YacTAMW SIBASIIOTCS pa3fdenbl, FPynnupylolme HOPMbl, KOTOpble
3aKPEnNNOT CUCTEMY OPraHoB OPUCAMKUMKM MO AenaM 06 agMMHUCTPATUMBHbLIX
MpaBOHApyLWEHWSIX, WX KOMMETEHUMIO W MOABEAOMCTBEHHOCTb WM  [Jen;
pernameHTUpytoT  MpPOM3BOACTBO MO AenaM 06  aAMMHUCTPATMBHbIX
MpPaBOHAPYLIEHUSX, @ TaKXKXe WCMOSIHEHWE TOCTAHOBNEHUA O  HaNOXeHUM
aAMUHUCTPATMBHbIX B3bICKAHWA.

OaHako B 3aKOHOAATENbCTBE HE MNPeayCMOTPEHO KOMMETEHLUMM MECTHOro
camoynpaBs/ieHnst B 061aCTM yCTaHOBMEHUS WM peanu3aummn OTBETCTBEHHOCTM 3a
aAMUHUCTPATUBHOE MPaBOHaPYLUEHNME.

Cnu1COK UCMOo/Ib30BaHHOM IUTEPaTypbI
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MPABOBbIE OCHOBAHMA UCMOJIb3OBAHUA
AJTbTEPHATUBHbBIX ICTOYHUKOB SHEPITA

AHHOTauuMNA

B cTaTbe paccMaTpMBarOTCA BOMPOCH! UCMOMBb30BaHWS anlbTEPHATMBHBIX UCTOYHUKOB
SHEpPrMM, OCHOBHblE MOSIOKEHWS,, CBSI3aHHble C MpaBOBbIM  peryMpoBaHMeM
BO30OHOBNSIEMbIX WCTOYHMKOB 3HEPrM. YCIOBUSI MOAK/IOYEHUS]  YCTaHOBOK MO
WCMOMb30BaHMIO  BO30OHOBSIEMBIX ~ MCTOYHMKOB  3HEPrMM K FOCYAApPCTBEHHBbIM
SHepreTMyeckuM.

KnroueBble c/ioBa

AnbTepHaTMBHblE WCTOMHUKW  3HEpriKn, MnpaBoBble OCHOBbLI, 3HEProcHabXxeHuve,
BO30OHOBSIEMbIE NCTOYHNKM SHEPTUN.

BocnutaHre rpaxpaaH, 3aluMTa MX MpaB M 3aKOHHbIX MHTEPECOB SIBISIOTCS BAXKHOW
337aueil M HempeMeHHbIM fgonroM obllectBa. Ocoboe 3HaueHwe ans Pecnybmmku
Benapycb, MeeT B 3TOM nnaHe 3aboTa 0 noApacTatoLLeM MOKONEHWN.

3a nocnegHne 100 NET KOMMYECTBO MOME3HbIX MCKOMAEMbIX OYEHb  CWSILHO
COKpaTWUoCh, MO3TOMY Mepes YerioBe4eCTBOM OCTPO CTOWUT npobrieMa SHepreTMyYecKoro
Kpusuca, 3Ta npobnema 6blia YacTUYHO peLleHa C MOMOLLBK BO306GHOBSEMBIX WM
aNbTEPHATUBHBIX UCTOYHUKOB 3HEPrn. [103TOMy MO BCeMy MUpY roCyAapCTBa HauMHaKOT
0byCTpanBaTb COMHEYHbIE W BETPSHbIE 3MEKTPOCTaHUMK. K npounM BO306HOBASIEMbIM
UCTOYHMKaM 3Heprun (aanee — BUD) oOTHOCATCA reoTepMaribHble 3MeKTPOCTaHLMK,
KOTOpble (DYHKLIMOHMPYIOT Ha OCHOBE TEMSIOBOM SHEPTM TEPMasbHBLIX WCTOYHUKOB,
OKuraHne 6uonorMveckoro TOMMBa M AaXe [po30Basi JSHepreTuka  SBAsStoTC
aNbTEPHATUBHBIM UCTOYHWMKOM 3HEPrnK.

SKOHOMUYECKME MPeobpa3oBaHms, a Takoke TEXHUYECKUIA MPOrPecc B SHEPreTUUECKOM
cbepe B CBOKO oYepenb AETEPMUHMPOBANM MHTEHCMBHOE pa3BuTYe npasa B cdepe BUD
KaK Ha HauMoOHanbHOM, TaK M Ha MEXroCyAapCTBEHHOM YpoBHSX. He sBnsetcs
UCKITOYEHMEM B [laHHOM Cflyyae M Pecrybnnka benapycb, B KOTOPOM C KaXXabIM FOAOM
MPUHMMAETCS Bce Gorbluee KOMYECTBO aKTOB 3aKOHOAATENbCTBA, HanpaBfeHHbIX Ha
obecrieyeHne pa3suTust BUD.

OCHOBHbIE MOJIOXEHWSI, CBSA3aHHbIE C MPABOBbLIM perynmpoBaHem BUD B Pecnybnvke
Benapycs, 3akpenneHbl B 3akoHe Pecrnybnnkmn benapyck ot 27 aekabpst 2010 r. NQ 204 -
3 «O B0O306HOBSIEMbIX MUCTOYHMKaX 3Heprum» [2] (manee — 3akoH o0 BM3). B cT. 1
[JaHHOro 3aKoHa 3aKperieHa neranbHas aeduHuumMs noHsaTns BUD: «aHeprus conHua,
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BETPa, Ternsia 3eM/n, eCTeCTBEHHOO [ABVDKEHMSI BOAHbIX MOTOKOB, APEBECHOrO TOM/MBA,
MHbIX BUAOB BroMacchl, 6rorasa, a Takke MHble UCTOYHUKM SHEPTK, HE OTHOCSLLMECS K
HEBO30OHOB/SEMbIM.

B u. 1 ct. 3 3akoHa o BMD 3akpenneH ero npegMeT perynvMpoBaHusl: OTHOLLEHWS,
CBSI3aHHble C WCMoMb30BaHWeM BUD ansi Mpov3BOACTBA 3MEKTPUYECKON SHEpPrM, ee
[JanbHeNWYM NoTpebiIeHMEM M MHBIM WUCTO/b30BaHMEM, @ Talkoke C MPOV3BOACTBOM
YCTaHOBOK MO MCMOMb30BaHMO BM3. A B Y. 2 AaHHOM cTaTbk 3akpenneHa cdepa
[e/icTBMS 3aKoHa: OH PacrpOCTPaHSIETC Ha OTHOLLUEHMSl, OTHOCSLUMECS K NpeaMeTy
PEryfMpoBaH1s, 3a WCKIOYEHWEM CllyyaeB, Koraa CyObekTaMM MNpPaBOOTHOLLEHWI
ABNSAOTCS rsnyeckme mua (KpoMe MHAVBUAYaASbHBIX NPeAnpUHUMaTENeil), a Takke,
Koraa ucnonb3oBaHue BUD ocyluectBnsieTcs ans CO6CTBEHHbIX HYXA.

B cooteTcTBUMM CO CT. 18 3aKkoHa «O BO30OHOBNSIEMbIX UCTOYHMKAX SHEPrUn» Mepbl
rOCyAapCTBEHHON MOAAEPKKM OKasblBAtOTCA MOCPEACTBOM (DOPMMPOBAHMS LIEHOBOM
MOSIMTVKYK, HaMpPaBNEHHON Ha CTUMY/IMPOBAHME WCMOMb30BaHUs BO30GHOB/SIEMbIX
WCTOYHWKOB 3HEPTUW; CTUMYSIMPOBaHWSI MHBECTULMOHHOM AESTENbHOCTM; COAENCTBUS
CO3[AQHMIO U MPUMEHEHNIO 3(PEKTVBHBIX TEXHOMOMMIA B cdepe UCronb30BaHMS
BO306HOBNSIEMbIX MCTOHHMKOB SHEPriM; obecrneyeHns rapaHTUPOBAHHOMO NOAKIIHOHEHNS
YCT@HOBOK MO  MCMOMb30BaHMIO  BO30OHOB/SIEMbIX ~ MCTOYHMKOB  3HEPrMM K
roCyAapCTBEHHBIM SHEPreTUYECKM CETSAM; YCTAaHOBEHMS HAJTOTOBbIX M MHbIX NbroT [2].

MoakntoueHne yCTaHOBOK MO MCMOMb30BaHMI0 BO30OHOBSIEMbIX UCTOUHMKOB SHEPrm
K rocyapCTBEeHHbIM SHEPreTUHECKUM CETAM OCYLLECTBIISIETCS Ha OCHOBaHMM AOroBopa
Ha npuobpeTeHre 3SHeprM Mexay Mpou3BOAUTENEM SHEPrMU W3 BO30GHOBISIEMBIX
WCTOYHMKOB 3HEPrM WM TOCYAAPCTBEHHOM 3HeprocHabykatolelt opraHusaumeit. Mpu
3TOM, COIMACHO Y. TpeTbel CT. 21 3akoHa «O BO30BHOB/SIEMBIX UCTOYHMKAX SHEPrn»
rocyAapcTBeHHasi sHeprocHabxaroLas opraHusaums obsizaHa:

1) obecneunts 6ecnpensTCTBEHHOE W HEAWCKPYMMHALMOHHOE — OnpeaerieHve
G/vKalllel TOYKM TOCYAAPCTBEHHBIX 3HEPreTUYECKMX CETEN W rapaHTMPOBaHHOE
MOAK/IOYEHNE K HEM YCTAaHOBOK MO WCMOJIb30BaHMIO BO30OHOB/ISIEMbIX WCTOYHMKOB
3Heprum;

2) HeCTV 3aTpaTbl MO MOAEPHM3ALMM FOCYAaPCTBEHHBIX SHEPreTUYECKVX CETEN A1
06€ecreYeHnst TEXHUYECKOW BO3MOXKHOCTY MOAKITHOUEHMS YCTAHOBKM MO MCMOMb30BaHMIO
BO30OHOB/ISIEMbIX WCTOYHMKOB 3HEPTMM K  Grvbkallieli TOYKe roCyAapCTBEHHbBIX
SHEPreTUYECKUX CETEN;

3) ycCTaHaBnMBaTb B [A0rOBOpax Ha MpuobpeTeHMe 3HepruM paBHble  YCIOBYS
MOAKIIOYEHUS] K TOCYZIAaPCTBEHHBIM SHEPreTUYECKMM CETAM [J1S BCEX MPOV3BOAUTENEN
3HEPrM 13 BO30OHOB/ISIEMBIX MCTOYHUKOB SHEPIUN;

4) obecrieuMTb TMpUEM BCeW MPEQJIOKEHHOW 3SHEPrWW, TPOM3BEAEHHOW U3
BO306HOB/ISIEMbIX MCTOYHMKOB SHEPIMK, @ TakKe OCYLLEeCTBUTL ee oraTy.

Hannume ykasaHHbIX 06s13aHHOCTEM Yy FOCYAapCTBEHHOM 3HEprocHabXatoLLen
OpraHM3aLMn CyLLECTBEHHO CHUXKAET KOHOMMYECKME PUCKM M 3aTpaTbl NPy peann3aumm
MHBECTULIMOHHBIX MPOEKTOB B 06/1aCTV BO30GHOB/ISIEMON SHEPrETVKM, @ 3TO B CBOIO
ouepeab byaet cnocobCTBOBaTL NMPYBIEYEHMNIO KanuTasa B aHanm3vpyeMyto 0b651acTb.

58



MPEOAOJIEHNE NPABOBOIO HUMMIN3MA B COBPEMEHHOM OBLLIECTBE

24 ceHTts6pst 2019 r. Mpe3vaeHT Pecnybnmkn benapych noanucan Yka3 N2 357 «O
BO30GHOB/ISIEMbIX UCTOYHUKAX 3Heprm» (aanee — Ykas N2 357) [1], KOTOpbI OTMEHWN
paHee AelcTBoBaBLLMM Yka3 N2 209 «O6 MCrnosb30BaHNM BO30OHOB/SIEMbIX UCTOYHMKOB
3Hepruv». HoBbIN YKa3 COXpaHSIET CyLLECTBOBABLLYIO CUCTEMY KBOTUPOBaHWSI, B TO e
BpeMsi nocne 1 Hostbpst 2019 r. Ha NpeaocTaBneHMe KBOT MOMYT MPETEH0BaTh Lb
CybbeKTbl, TOTOBblE MCMOMb30BaTb 000pyAOBaHME, paHee He HaxoavBlleecs B
aKkcnnyataumm.  lMpu 3TOM, €CM  3MeKTpUMYecKas MOLIHOCTb — YCTaHOBOK MO
MCrOsb30BaHMIO BO30OHOBSEMBIX MCTOYHMKOB 3HEPrM cocTaBnseT 1 MBT u 6onee, To
C 1 sHBaps 2021 I. OHM MNPUBMEKAOTCA K Y4YacTMO B PeryMpoBaHMM CyTOYHOMO
Tpadmka MOKPbITUS SMEKTPUYECKON Harpy3kn Benopycckoll SHepreTUHeckon CUCTEMBI.
3aKpensieHre AaHHOW HOPMbI B MEPBYIO OYepeab CBS3aHO C BBOAOM B 3KCMUTyaTaLMio
Benopycckoii ASC.

CACTEMHbIA  aHanM3  3aKoHoAaTeNbCTBa  Pecnybnumku  benapyce B obnactu
UCrOJb30BaHNS BO30OHOB/SIEMbIX UCTOYHMKOB 3HEPrM MO3BOMSIET CAenaTh BbIBOA O
TOM, YTO Ha CeroaHsIUHUM AeHb CHOPMUPOBaHbI HEOGXOAVIMbIE MPaBOBbIE OCHOBbI
pasBUTVS| paccMaTpyBaEMOl OTpac/n.

B TO >e BpeMms [feTanbHOE W3yyeHue MpaBOBbIX HOPM MO3BOMSET  BbISIBUTHL
CywlecTByolwme npobenbl, KOm3unm U uHble AedeKTbl MPaBOBOMO PerynvpoBaHus,
KOTOpble AO/MKHbI ObITb YCTPaHeHbl B LIENsiX OBecrieyeHusl YCTOMYMBOrO PasBuTyS
Pecny6nvikm benapycb.

Cnu1cok UCNosIb30BaHHO! NUTepaTypbl:

1. O BO30GHOBNSIEMbIX WCTOYHMKAX 3HEPrM [INEKTPOHHbIM pecypc] : Ykas
Mpe3ngeHta Pecn. benapycb ot 24 ceHt. 2019 r.,, N2 357 // KoHcynbTtaHTtllntoc.
Benapyce / OO0 «HOpCriekTp», Hau. UeHTp npaBoBoi MHMOpM. Pecn. Benapycb. —
MwuHck, 2022.

2. O B0306GHOBNSAEMbIX WMCTOYHMKAX SHEPrUM [INEKTPOHHbIM pecypc]: 3akoH Pecr.
Benapycb ot 27 aek. 2010 r. N2 204 - 3: B pea 3akoHa Pecnybnuku Benapycb ot 09 siHB.
2018 r. N2 91 - 3 // KoHcynbTtaHTllntoc. benapych / OO0 «HOpCrnekTp», Hau. ueHTp
npaBoBoii MHopM. Pecri. benapycb. — MuHck, 2022.

© Tenbnyk B.W., 2022

YepHosa 3.P.,
KaHa. top. Hayk YIOW MB[ Poccun,
r. Ycba, Poccuiickas denepaums

NMPABOCO3HAHME, EIro Buabl N ®YHKLUUN

AHHOTaumA. B ctatbe paccMaTpyBaeTcs (beHOMeH NPaBOCO3HAHUSA, PaCKpbIBalOTCA
€ero d)YHKLI,MM W BUAbl B 3aBUCUMOCTY OT HOCUTESEN npasa.
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KnroueBble c/oBa: MpaBoCO3HaHMeE, OBLUECTBEHHOE CO3HaHWe, OBLIECTBEHHOE
NPaBOCO3HaHWE, rPYMoBOe NPABOCO3HaHWE, HAVBMAYabHOE NPaBOCO3HAHME.

MpaBoCO3HaHVEe SBNSIETCA OAHMM U3 BWAOB OOLLECTBEHHOrO CO3HaHWSI, Hapsigy C
PEUIMO3HBLIM, MOUTUYECKUM W APYruMK (hopMamu OBLLIECTBEHHOTO CO3HaHus. Moa
MpaBOBbIM CO3HAHMEM MOHUMAETCS! COBOKYMHOCTb NPEACTaBNEHMIA U YyBCTB, B3IJISA0B U
3MOLMI, OLIEHOK W YCTaHOBOK, BbIPaXkaloLLWX OTHOLLEHWE /toAel K AEUCTBYHOLLEMY U
»Xenaemomy npasy [1, c.16]

MpaBOBOE CO3HaHWE — CIIOKHOE sIBNEHME. B 3TON CBSA3M BbIAENSOT HECKOMbKO €ro
B1AoB. CTPyKTypu3aLmMs BUAOB 3aBUCUT OT CyOLEKTOB, HOCUTENEN MM TBOPLIOB MpaBa.
Ha 3TOM OCHOBaHWM NMPUHSITO BbIAENSITD:

1. O6LlecTBEHHOE MNMPaBOCO3HAHME — CaMOe LUMPOKOE BbIPKEHWE MPABOCO3HAHMSI.
OTO WUCTOPUYECKM CIIOXKMBLLASCS Ha OCHOBE OOLIHOCTW KyNMbTYPHO - HaUMOHasbHbIX
0COBEHHOCTEN Pa3BUTUS CUCTEMA MPABOBbIX MAEW, B3rNSAOB, TEOPWI, YyBCTB, SMOLIMIA,
HaCTPOEHUIA U MEPEXMBAHUIA, XapaKTepHbIX A1s AAaHHOrO O0OLWecTBa B LIEMOM,
CBOE0OPa3sHbI CYMOMO3 paLMOHANBHO - MCUXOMOMMYECKUX BO33PEHMIA U OLIEHOK MpaBa,
CBOWMCTBEHHbIX ~ [@HHOMYy  Hapogy, ChOPMMPOBABLUMXCS BO  BPEMEHHBIX U
rOCydapCTBEHHbIX MPaHML@X €ero  KOHKPEeTHOM uctopun. Ha  obluecTBeHHoe
MPaBOCO3HAHWE BNSIOT HALMOHAMBHO - KyNbTYPHbIE OLIEHKM, TOUKM 3PEHMSI HA MPaBo,
MuUcbbl O MpaBe, LEHHOCTM MpaBa MMEHHO B 3TOM OBLLECTBE, YCTPOMCTBO MPaBOBbIX
WHCTUTYTOB U T.A.

[Jlaxke HeCMOTpsi Ha TO, YTO OOLLUECTBEHHOE MPaBOCO3HAHWE WMMEET abCTpaKTHbIN
XapakTep, Ha Hero CWIbHO BAMSIOT WUCTOpWsi OOLIECTBa, OCOBEHHOCTW KybTypbl,
penUrMM KaXKaoro OTAENbHO B3STOr0 rocyAapcTBa M T4. B 3TOM cBSi3W, Kaxkabld Hapoa
UMeeT CBOE COBCTBEHHOE MpaBOBOE CO3HaHWe. HanpuMep, amMeprKaHCKoe Mn pyccKoe
NpaBOCO3HaHWe. MoBOps O HalleM OBLLEeCTBEHHOM MPaBOCO3HAHWKM, MOXHO, HanpuMep,
BbIAENTL €ro0  MHOrOHaLUMOHasbHbIM  XapakTep, WAE0 OpueHTauuu Ha 6raro
coumarnbHbIX OBLHOCTEM M OTCYTCTBME JIMYHOCTHOM HE3ABMCMMOCTM, HELOBEPUMBOE
OTHOLLIEHWE K MPaBy.

2. 'pynnoBoe NpaBOCO3HaHWE PacCMATPUBAETCS Ha NMpyMMepax Makpo WM MUKPOrpyn.
Tak, OTAebHblE KMAcChbl, HALWMOHANBHOCTU M Ap. MaKporpynnbl SI0Aei UMEOT CBOE,
OT/IMYHOE OT Jpyrux [pynn MpaBoCO3HaHWe. Marble rpynnbl  Takke UrpatoT
HEManoBaXkHyl0 po/iib B (POPMMPOBaHWMM MPABOBOr0 CO3HaHWS. 3TO MOryT ObiTh
TPYAOBble KOJIEKTUBbI, CTy[EHYECKME Ipynrbl, OOLIECTBEHHbIE OpraHv3auMn u TaA.
MpaBoco3HaHWE MasblX Fpynn MpeAcTaBnsieT cobol MpaBoBble B3MMSAbl M OLEHKM
MpaBa, CJIOXKMBLUEECS HA OCHOBE FpPYMMOBOM Cr/IOYEHHOCTU WM OBLUMX WMHTEPECOB.
BakHbIMM  MOKa3aTensMu  rpynroBOro  MPaBOCO3HAHUS  SIBASKOTCA  MUKPOKIIMMAT
3aKOHHOCTY, YCTAHOBKW MPaBOMEPHOrO MOBefeHWs, 06pasbl 1 CTaHAapTbl TUMAYHOTO
MOBEAEHUST YIIEHOB pyrnbl. [PYMnoBOE CO3HAHWE BbLICTYMAET CBS3YIOLIEN YacTbio B
LiernoyKe MHAVBUAYaNbHOrO 1 OBLIECTBEHHOro MPaBOBOro CO3HaHMSI.

3. MHamBMayanbHOe NpaBoBOE CO3HAHME MOXET paccMaTpyBaThbCsl C ABYX CTOPOH. C
OOHON CTOPOHbI, 3TO eauHWUa@ OOLLECTBEHHOTO WM PYMroBOrO CO3HaHWsI, T.e.
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BblpakeHne 0bwero B YactHOM. OfHaKo C Apyroi CTOPOHbI, 3TO HEMOBTOPUMbIN
JMYHOCTHBIM  OMbIT, YCBOEHHble KOHLENUMM, ChopMMpoBaHHas M 0BayMaHHas,
€VHCTBEHHAs B CBOEM pofe TOuYKa 3peHUs YenoBeka Ha npaso. VHavBuayanbHoe
MpaBOCO3HaHME (POPMMPYETC Ha OCHOBE CyLLECTBOBaHWSI 4enoBeka B 06LLEeCTBe,
orpeneneHHolt atMocdepe, C OMpeaenieHHbIM MpaBoBbiM KMMatoM. M ctoga ke
HaKaablBAaETC BOCMMTaHWE, 06pasoBaHWe, MHAMBMAYaNbHbIA OMbIT YeroBeka BO
B3aMMOAENCTBIV C NPaBOBOM cchepoii.

Ecm nocMoTpeTb Ha MpaBOBOE CO3HaHWE CO CTOPOHbI MOMb3bl A/A 0bLWecTsa, TO
MOXHO BblAENUTb CreaytoLme ero yHKLmu:

1. Mo3HaBaTeNbHasi — BbIpaXaeTcs B MHTepece K NPaBOBbIM 3HaHWSM, UX HAKOMIEHWA
M OCMbIC/IEHMM, B MOYYEHUM 3HAHWI B tOPUAMYECKON cdepe, YTO NO3BONSET rybxe
MOHSATb NPUPOAY Npasa U ee porib B pa3sBuTum ObLLeCTBa.

2. OueHoYHasi — CBsi3aHa CO CPaBHEHWEM pasfMYHbLIX MPABOBLIX SIBAEHWA U
npoueccoB (K 3aKoHaM, OObEKTAM M CyObeKTaM  OpUAMYECKON AESTENbHOCTY,
WHCTUTYTaM, MpaBOBOMY MOBefeHW0). CpaBHUTENbHOE OTHOLLEHWE BbIpaXaeTcs B
HaKOM/IEHHOM OrbITE, UCMO/BL30BaHUN HPABCTBEHHBIX KPUTEPUEB /151 OLIEHKW LIEHHOCTH
coumanbHbIX SIBAEHWA. VIMEHHO B 3TOM (yHKLMM MPOSIBMSIETCS OCHOBHasl TBOpYecKast
pOJib MPaBOBOrO CO3HaHMS.

3. PerynsitvBHast — KOHTPONIMPYET OPUEHTMPbI NMOBEAEHMS Ntoaei. CXeMbl NMOBEAEHMS
WHAMBMLOB B PasNYHbIX CUTyaLMsIX, CBSI3aHHBIX C MPABOM, BbIPKAKOTCS UMEHHO B
perynsiTuBHOM (GyHKUMM NpaBOBOrO CO3HaHWS. [MpaBOBOE BOCMMTaHME W U3ydeHue
MpaBa NO3BO/ISIET YEIOBEKY YCTAHOBUTL MPaBOBbIE PaMKW CBOEW KU3HEAESTENBLHOCTU.

Hekotopble yyéHble, Hanpumep, Bypa H.A wnm Leropues B.A. Bbigensnm uHble
(YHKUMN, TaKMe Kak:

1. BocnuraTenbHas (uMaeonorvyeckasi) — aMeMEHT [AyXOBHOM KysfbTypbl, CPEACTBO
BOCMMTaHWS JIMYHOCTY, OTBETCTBEHHOCTb 3@ CBOM NMPABOBbIE WIN AENCTBYS.

2. MvpoBO33peHYeckass — MOXHO Ckas3aTb, CaMasl [MaBHast (yHkums. bes
MWPOBO33PEHMSI HEBO3MOXHO aHanv3upoBaTb, [aBaTb OLEHKY CBOMM WM YyXXUM
[encTBrsM, (hopMUMPOBaTL COBCTBEHHYHO TOUKY 3pEHMSI.

TakuM 06pa3oM, NpaBoBOe CO3HaHWE OOLLECTBA HOCUT MOSOXMUTESBHBIA KOHTEKCT,
OHO MPOHM3bIBAET BECb MEXaHM3M perynimpoBaHus XM3HW 06LLEeCTBa, MpeawecTsyer
3aKOHOTBOPYECTBY M MPOAO/KAET CYLUECTBOBATb Ha BCEM MPOTSHKEHWUM AECTBMS MpaBa.
®yHKUMM MPaBOBOro CO3HaHUSI MMEKOT OrPOMHOE MPAKTUYECKOe 3HayeHue, Bedb C UX
MOMOLLbIO MOXHO OMpeaesuTb YPOBEHb PasBUTUSI OBLLECTBA M 3aKOHHOCTb AEVCTBMI
rocyfapcraa.

CnMcok UCnosib30BaHHOM JITEPaTypbl
1. be3HocoB [1.C. lNpaBoBOE CO3HAHME: CTPYKTYpa, coaepxaHue, Buabl // BeCTHMK
CaHkT - MNeTtepbyprckoro YHueepcuteTa. 2018. Cep.12.. Boin.2,, C. 16 - 21
© YepHosa 3.P., 2022
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